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IN THE 

United States Court of Appeals for the District of 

Columbia 

APRIL TERM, 1936. 


No. 6782 


HOWE TOTTEN and ENOCH H. TOTTEN, 

Appellants, 

v. 

JOHN C. HARLOWE & ELVA D. HARLOWE, 
RALPH P. BARNARD, PAUL SLEMAN, 
CHARLES E. QUIGLEY, C. F. R. OGILBY and B. 
WOODRUFF WEAVER, NOTEHOLDERS ’ PRO¬ 
TECTIVE COMMITTEE, Interveners, WILLIAM 
P. LOCKWOOD, Receiver, et al. 


BRIEF OF THE APPELLANT HOWE TOTTEN 


This is an appeal from an order of the District Court 
of the United States for the District of Columbia, ap¬ 
pointing a receiver of the property of the appellant, 
Howe Totten, pending final hearing of a bill for the 
foreclosure of the property under a deed of trust, 
brought by the appellees John C. Harlowe and Elva 
D. Harlowe against the appellant Howe Totten and 
others, in which Ralph P. Barnard and others, con¬ 
stituting a noteholders’ protective committee, inter¬ 
vened as plaintiffs. 
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Statement of the Case. 

On October 30,1929, David L. Stern executed and de¬ 
livered to one John H. Holmead, 490 promissory nego¬ 
tiable notes payable to the order of Holmead at the of¬ 
fice of Swartzell, Rheem & Hensey Company, Washing¬ 
ton, D. C., in the aggregate sum of $385,000 at 6 per 
cent interest per annum, interest payable semi-annual¬ 
ly. Payment of the notes matured three years from 
the said date. (R. p. 4.) 

On the same day, Stern conveyed the property known 
as Oaklawn Terrace Apartments to Luther A. Swart¬ 
zell and Edmund D. Rheem, in trust to secure payment 
of the above mentioned notes when payment of the 
same should mature. (R. p. 4.) 

The conveyance by Stern was by deed of trust by 
the terms of which the grantor Stern, his heirs and as¬ 
signs, were permitted to remain in possession of the 
property and take for their own use, the rents and 
profits (R. p. 48) until default in the payment of the 
notes, interest and taxes, etc., and upon such default, 
the trustees were empowered to sell the property at 
public auction and convey the same to the purchaser 
by deed in fee simple. (R. p. 49.) 

There was nothing in the deed of trust creating a 
lien on the rents in favor of the mortgagee; no assign¬ 
ment of the rents to the mortgagee; no specific pledge 
of the rents to the mortgagee as security for the pay¬ 
ment of the notes. And there was nothing in the deed 
of trust permitting the trustees or the beneficiaries of 
the trust to enter and take possession of the mortgaged 
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premises upon default in the payment of the obliga¬ 
tion secured or default in the performance of the con¬ 
ditions of the mortgage. 

On December 1, 1930, Stern conveyed the property 
to the appellant Howe Totten, subject to the lien of 
the deed of trust from Stern to Swartzell and Rheem. 
However, Howe Totten did not assume or agree to pay 
the notes secured by the deed of trust. (R. p. 5.) 

On October 30, 1932, payment of the notes secured 
by the deed of trust, matured but they were not paid. 
(R. p. 5.) 

On November 1,1932, certain of the noteholders filed 
a bill of complaint for foreclosure of the deed of trust, 
and also applied for a receiver, charging in support 
thereof, that taxes had not been paid. (R. pp. 5 and 
6 .) 

On November 4,1932, a receiver was appointed. He 
operated the property until November 27, 1935, at 
which time the bill of complaint was dismissed and the 
receivership terminated on the ground the taxes had 
been paid pending the suit. (R. p. 6.) 

On November 27, 1935, the trustees, in the exercise 
of the power of sale contained in the deed of trust of¬ 
fered the property for sale at public auction, but in the 
belief that a pending appeal from an order substituting 
trustees might affect the title, the sale was withdrawn. 
(R. p. 6.) 

On January 6, 1936, a second bill of complaint was 
filed by certain of the noteholders for a judicial fore¬ 
closure. Appellants Howe Totten and Enoch H. Totten 
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were named defendants. The bill charged the financial 
inability of the defendant Stern to respond to a de¬ 
ficiency judgment; that the defendants Totten were 
not personally liable for the payment of the notes and 
that the property was insufficient security for the debt. 
It did not charge waste. (R. p. 7.) 

On February 17, 1936, an order was entered appoint¬ 
ing a receiver to take possession of and operate the 
property pendente life, and from this order the de¬ 
fendants Totten appealed. (R. pp. 34 and 35.) 

The property consists of a modern 7-story brick 
and terra-cotta apartment building containing 87 
apartments and at the time of the proceedings for the 
appointment of the present receiver, was fully rented 
(R. p. 27) and yielded, for the fiscal year ending Oc¬ 
tober 30, 1935, a net operating surplus of over $13,000. 
(R. p. 63.) There was evidence of fair market values 
by expert witnesses of $405,000, $395,000 and $345,000. 
(R. pp. 28, 29 and 30.) 

Argument and Authorities. 

The first question presented by this appeal is this: 

In the absence of a provision of the deed of trustee 
payment of the rents to the mortgagee while the mort¬ 
gagor is in possession, or of a provision that the mort¬ 
gagee may enter and take possession upon default in 
the performance of the conditions of the mortgage, has 
the mortgagee the right to the rents and profits prior 
to foreclosure and sale ? 

Freedman’s Savings & Trust Company v . Shepherd, 
127 U. S. 494, 8 S. Ct. 1250, 32 L. ed. 163, states the 
general rule, page 502: 
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It is, of course, competent for the parties to pro¬ 
vide, in the mortgage, for the payment of rents 
and profits to the mortgagee, while the mortgagor 
remains in possession. But when the mortgage 
contains no such provision, and even where the 
income is expressly pledged as security for the 
mortgage debt, with the right in the mortgagee to 
take possession upon the failure of the mortgagor 
to perform the conditions of the mortgage, the 
general rule is that the mortgagee is not entitled 
to the rents and profits of the mortgaged premises 
until he takes actual possession , or until possession 
is taken, in his behalf, by a receiver. (Italics add¬ 
ed.) 

In the case of Prudential v. Liberdar, 74 F. (2d) 500, 
decided on December 3, 1934 in the Circuit Court of 
Appeals, 2d Circuit, the provision of the mortgage was 
as follows: 

‘ 1 That after any default hereunder, the mort¬ 
gagee may enter and take possession of the mort¬ 
gaged premises, and let the premises, and receive 
all the rents, issues and profits thereof, which are 
overdue, due, or to become due, and apply the 
same, after the payment of all necessary charges 
and expenses, on account of the amount hereby se¬ 
cured, and said rents and profits are in the event 
of any such default hereby assigned to the mort¬ 
gagee. * * * * This covenant shall become effective 
immediately after the happening of any such de¬ 
fault, regardless of whether or not an action has 
been brought to foreclose this mortgage, or wheth¬ 
er or not possession has been taken of the mort¬ 
gaged premises by the mortgagee, or whether or 
not a receiver has been appointed. ’ 9 

Despite the positive provisions of the mortgage re¬ 
garding possession upon default, the court held that the 
mortgagee acquired no lien on the rents collected prior 
to foreclosure; that the provision of the mortgage was 
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not self-executing and that until the mortgagee took 
possession, he was not entitled to the rents. Freed¬ 
man's Savings & Trust Company v. Shepherd, supra, 
was cited with approval. See also Oliver v. Decatur, 
4 Cr. C. C. 458. 

At this point it should be noted that the case of Pru¬ 
dential v. Liberdar, supra, involved a mortgage under 
the law of New York, where the theory is followed that 
the mortgagor retains title to the mortgaged premises 
until default, while the rule in the District of Columbia, 
as will be hereafter shown, is that the mortgagee is 
immediately vested with title, yet the doctrine that the 
rents belong to the mortgagor until the mortgagee 
actually enters into possession, is the same in both 
jurisdictions. 

In the District of Columbia, the right of the mort¬ 
gagee to possession of the mortgaged premises after 
default is governed by statute. 

The ease of Willis v. Eastern Trust & Banking Com¬ 
pany, 169 U. S. 295, was decided February 21, 1898. It 
was an appeal from the courts of the District of Co¬ 
lumbia. It held that the mortgagee under a deed of 
trust to secure a debt was confined to the remedy of 
ejectment to obtain possession of the mortgaged prem¬ 
ises after default; that he could not even bring the 
summary landlord and tenant proceedings because the 
conventional relation of landlord and tenant did not 
exist between the mortgagor and mortgagee, and until 
the mortgagee acquired possession by ejectment or by 
a bill for foreclosure, “the mortgagor was not liable, 
without an express covenant to that effect, to pay rent, 
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Forsooth, the pretext of this prevention (stop¬ 
ping waste) cannot be used as a camouflage for 
the real, in order to appropriate property not cov¬ 
ered by the original lien, and through this un¬ 
authorized method acquire unpledged resources 
with which the mortgage burden may be partly or 
wholly paid. 

Kountze v . Omaha Hotel Company, 107 U. S. 378, 
395; 2 S. Ct. 911, 27 L. ed. 609, laid down the rule that 
the appointment of a receiver upon the application of 
a secured creditor must be based upon a showing that 
the debtor is insolvent, the security insufficient and 
that good cause be shown that there is liable to be 
waste such as cutting timber, suffering delapidation, 
etc. That waste is considered as the essential element 
to support the appointment of a receiver, is shown by 
the later cases in the Supreme Court of the United 
States which cite Kountze v. Omaha Hotel Company, 
supra, as authority for the proposition that a receiver 
will be appointed upon the application of a secured 
creditor who fears that his security will be wasted 
(Pusey & Jones Co. v. Hanssen, 261 U. S. 486-497, 43 
S. Ct. 454, 455, 67 L. Ed. 763) or that there is waste 
that impairs the value of the mortgage security ( Wa¬ 
terman v. McKenzie, 138 U. S. 252, 259). 

In the case of Hutson v. Long Bell Lumber Com¬ 
pany, 1 F. Supp. 468, the court after citing Kountze v. 
Omaha Hotel Company, supra, says, page 472: 

Whatever other facts must be shown in order 
that an action for the taking over of the property 
of a corporation may be maintained by a secured 
creditor, I consider that an indispensable showing 
is that the very property which has been mortgaged 
is being wasted or is threatened with depreciation 
and to such an extent as that the security has be- 
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come, or is likely to become, insufficient for the 
debt The secured creditor has not been harmed, 
and therefore has no basis for a proceeding in 
equity until and unless the mortgaged property be¬ 
comes of less value than the debt which it secured. 

It should be noted that in those cases where a re¬ 
ceiver is appointed on a showing of waste, the receiver 
takes rents in addition to the preservation of the prop¬ 
erty because the mortgagor is personally liable for the 
debt and anv deficiencv that mav result. 

w * * 

It follows that the rents of the mortgaged premises 
belong to the mortgagor in possession until posses¬ 
sion is acquired by the mortgagee in manner provided 
by statute and that pending a bill of foreclosure, a re¬ 
ceiver will not be appointed except to prevent waste. 
The order appealed from should be reversed. 

Respectfully submitted, 

JACOB N. HALPER, 
Attorney for Appellant Howe Totten . 
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and was entitled to take the rents and profits to his 
own use.” It was further held that upon the creation 
of the mortgage, the title immediately vests in the mort¬ 
gagee and he may forthwith take possession, but he 
seldom avails himself of that right; that this was the 
law of Maryland and in force in the District of Co¬ 
lumbia. 

Following the last cited case, and probably by rea¬ 
son of it, Congress enacted that a mortgagee might 
take possession only after foreclosure and sale, con¬ 
veyance to the purchaser and notice in writing to the 
grantor in the mortgage, or those claiming under him, 
to quit. D. C. Code, Title 25, sections 282, 313 and 320. 
31 Stat. 1352 and 1382, c. 854, sections 1036, 1220 and 
1225. (March 3, 1901.) See also Thornhill v . Atlantic 
Life Insurance Company, 63 App. D. C. 184. And it is 
doubtful if a provision in a deed of trust in the District 
of Columbia, with a self-executing clause for posses¬ 
sion by the mortgagee upon default in the performance 
of the conditions of the deed of trust, would be upheld 
by the courts of the District of Columbia. See opin¬ 
ion of Mr. Justice Hitz, Thornhill v. Atlantic Life In¬ 
surance Company, page 185. 

Justice demands that the “former owner of real es¬ 
tate or his tenant, when sold out under a mortgage or 
deed of trust” be given “a reasonable notice and time 
to peaceably remove himself and his belongings from 
the property sold.” (Thornhill v. Atlantic Life Insur¬ 
ance Company, supra) it being assumed the belongings 
are not embraced in the mortgage of the realty. Why, 
then, are rents, which are not pledged, any more a legal 
incident to or a legal right growing out of the mort- 
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gage than the belongings of the mortgagor or his ten¬ 
ant. 

In this connection it is appropriate to quote the lan¬ 
guage of the court in Phoenix Mutual Life Insurance 
Co, v. Grant, 3 MacArtliur 220-223: 

It will be observed that the mortgage or deed of 
trust, as it is called, did not mortgage or create 
any lien upon the rents and profits of this proper¬ 
ty; and while it is averred in the bill that the prop¬ 
erty mortgaged is an inadequate security for the 
amount of money loaned to the mortgagor, and 
that he is insolvent, that affords no grounds what¬ 
ever for seizing upon the rents and profits before 
foreclosure or sale of the mortgaged premises. 
Indeed, the grocer or merchant who supplied the 
necessaries of life for Grant and family has a 
much higher equity on the rents and profits than 
the mortgagee. The latter loaned Grant money 
and took security for the repayment of it, but the 
former sold him goods on his personal credit. 

What justice or equity is there in allowing a 
mortgagee to claim any rights in reference to 
something not mortgaged to him, over and above 
the rights of anv other contract creditor. 

The next question presented by this appeal is this: 

Pending a bill of foreclosure, is it proper to appoint 
a receiver unless it be shown that the security, the 
building itself, will be lost or destroyed, or wasted, 
and in such case, does the receivership extend beyond 
the preservation of the thing pledged; does it extend 
to rents? 

In Des Moines Joint Stock Land Bank v. Danson, 206 
Iowa 897, a receiver was appointed to prevent waste. 
Speaking of the right of the receiver to take rents as 
distinguished from a sequestration of rents for appli¬ 
cation to the mortgage debt, the court says: 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

April Term, 1936. 

No. 6782. 


HOWE TOTTEN and ENOCH H. TOTTEN, 

Appellants, 

vs. 

JOHN C. HARLOWE & ELVA D. HARLOWE, 
RALPH P. BARNARD, PAUL SLEMAN, 
CHARLES E. QUIGLEY, C. F. R. OGILBY and B. 
WOODRUFF WEAVER, NOTEHOLDERS’ PRO¬ 
TECTIVE COMMITTEE, Interveners, WILLIAM 
P. LOCKWOOD, Receiver, et al. 


BRIEF FOR APPELLANT ENOCH H. TOTTEN 


Statement of Case. 

This is an appeal from a decree appointing a re¬ 
ceiver pendente lite on a hill for foreclosure filed 
January 10, 1936, by Harlowe and wife, Plaintiffs- 
Appellees, against Howe and Enoch Totten, Defend¬ 
ants-Appellants (R 1-9). Ralph P. Barnard, et al., 
Appellees, forming a so-called note-holders protective 
committee intervened as parties plaintiff (R 11). 

Facts Before the Court as Uncontroverted at the 

Time. 

The Deed of Trust, dated October 30, 1929, was 
given by David L. Stern to Swartzell & Rheem, trus¬ 
tees, to secure the payment of 490 notes bearing the 
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same date, and interest at 6% payable semi-annually, 
principal payable three years after date, and provided, 
among other things, that until default the trustees 
should permit the mortgagor to use and occupy the 
land and to take the rents and upon default in one of 
the notes secured the trustees should have the power 
to sell (R 48, 49). Stern, the record owner of the 
property, had conveyed to Defendant Howe Totten, 
December 1, 1930, (R 5). The principal of the notes 
had been due since October 30, 1932, (R 5) but no in¬ 
terest or taxes were due (R 65). There was no de¬ 
terioration or waste of the property (R 49). There 
vras a second trust on the property originally in the 
amount of $30,000.00 which had been reduced to $18,- 
403.46, (R 5) held by a party who opposes the receiver¬ 
ship (R 54). The Statute of Limitations had run on 
the notes (R 24, 56) and there was no prayer for a de¬ 
ficiency decree in the bill (R 8, 9). Enoch Totten was 
in possession of the property and collecting the rents 
(R 5). Neither Howe nor Enoch Totten were personal¬ 
ly liable on the notes (R 7). 

In a previous foreclosure suit brought by the Har- 
lowes and other note-holders against Howe Totten (to 
which Enoch was not a party) Nov. 1, 1932, when the 
principal of the notes was due, a receiver pendente life 
had been appointed for default in taxes (R 50), who 
paid the interest and taxes during the period he held 
office (R 50 and 51), the last instalment of interest paid 
by him, i. e. y the instalment due Oct. 30, 1935, being 
paid with the consent of Howe Totten (R 51). At 
the end of this three year receivership, the receiver 
had $11,000.00 on hand from which he, the auditor, and 
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four sets of attorneys were claiming compensation (R 
53). Almost three years after filing said previous 
foreclosure suit the Harlowes moved for leave to amend 
the same by adding an allegation that the principal 
on the notes was overdue. This Motion was denied 
(R 51). After final hearing the bill in the previous 
suit was dismissed November 27, 1935, and a decree 
passed substituting trustees from which Howe Totten 
appealed (R 51, 52). The substituted Trustees ad¬ 
vertised the property for sale, but withdrew the prop¬ 
erty from sale (R 6). Twice in the previous suit the 
Plaintiffs therein attacked the ruling refusing the 
amendment as to default in principal, without avail, 
once by a renewed motion to amend (R 51) and once 
in a petition for a rehearing filed before advertising 
the property, which contended that the appeal, then 
threatened, would make foreclosure without further 
judicial proceedings doubtful. (R 52.) 

Doubtful and Controverted Allegations and Facts 
in Connection Therewith. 

The bill alleged that the reason the substituted trus¬ 
tees withdrew the property from sale was that they 
had received advice that the bidding would be chilled 
by Howe Totten’s appeal (R 6). This allegation was 
unsuccessfully attacked by Motion to Strike (R 32) and 
in argument (R 69). 

The bill alleged the financial standing of Stern, the 
maker of the notes # to be 4 ‘such that plaintiffs and other 
holders of notes will be unable to enforce the payment 
of a deficiency judgment against” him, (R 7). 
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This allegation was attacked as a sufficient allega¬ 
tion of insolvency and as a conclusion of law and as 

mi 

vague, indefinite and uncertain by Motion (R 19, 32), 
in argument (R 56, 69) and in the Answer to the Rule 
(R 27, 28) Plaintiffs filed an affidavit of Stern, six days 
after filing the bill, alleging that a deficiency judgment 
of the notes or any substantial deficiency judgment 
against him would be “uncollectible for lack of suffi¬ 
cient assets of the deponent out of which to make the 
same.” (R 24, 25, S6.) The Court held that inasmuch 
as the Statute of Limitations had run on the notes 
and Plaintiffs could not get a judgment against any¬ 
body for a deficiency it was unimportant whether Stern 
was solvent or insolvent (R 56). 

The bill alleged “that the property is insufficient se¬ 
curity for the debt” (R 7). This allegation w^as un¬ 
successfully attacked as a conclusion of law (R 27, 28, 
32, 69). The facts bearing on this question were as 
follows: 

The property was improved by a seven story apart¬ 
ment house containing 87 apartments and certain stores 
(R 3, 4), located at 3620-16th Street, Northwest, (R 29, 
30), about six years old and of modern fireproof, terra 
cotta and brick construction (R 27). The gross in¬ 
come for the year from November 1, 1934 to October 
30, 1935, from the property, amounted to $61,563.12 
(R 54). The net income for said year amounted to 
$41,927.62, (R 54, 63). Taxes are $5,353.82 per year 
(R 53, 65). Interest on the first trust $23,100.00 per 
year (R 65). After interest on the first trust and taxes 
are paid, a net operating surplus of $13,473.80 is left 
(R 63). The Plaintiffs filed an affidavit of William L. 
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Beale, a real estate man, of twenty-five years experi¬ 
ence, who was of the opinion that the property was 
worth $345,000.00 and less at a forced sale (R 30, 31). 
(This affidavit will be discussed further in the argu¬ 
ment.) Two real estate men, for the Defendants, of 
forty and thirty-eight years experience, respectively, 
were of the opinion that the property was worth $395,- 
000.00 and $405,000.00 respectively (R 28, 29, 30). Three 
real estate men were of the opinion that the property 
was worth more at the time of the hearing than at any 
time since October 30, 1929, (R 20, 23, 28 and 29), and 
this was acknowledged to be true by the Court and 
plaintiffs. (R 49.) The Plaintiffs alleged in the former 
suit, November 1, 1932, that it was then 44 doubtful’’ 
if the property would bring enough to pay the first 
trust at a forced sale (R 50). There had been an in¬ 
crease in gross rentals since that time of about $400.- 
00 per month (R 53, 54). 

The Court found that this evidence showed that it 
was almost certain that the property would not sell for 
enough to pay the trust (R 60). 

Additional Facts and Proceedings. 

The Rule to Show Cause ordered service on Howe 
Totten by mailing a copy thereof to him at Baldwin, 
Maryland, delivery of a copy thereof to Luther R. 
Firey and to Howe Totten’s attorney of record in the 
previous foreclosure suit, (R 10). The bill alleged 
Firey to be Howe Totten’s Lessee, residing at his place 
of abode when he was in the District, (R 8). Also it 
was alleged that it was 44 difficult if not impossible” to 
serve papers on Howe Totten personally (R 7) and 
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that Howe Totten was a “resident of the District of 
Columbia or of Baldwin, Baltimore County, Mary¬ 
land’’ actually residing at Baldwin, Maryland, and 
present in the District only on the occasion of brief 
trips thereto (R 2). These allegations were attacked 
by Motion to Quash service (R 16) and to strike (R 
31). Both of which were overruled (R 33, 36). The 
bill was filed and served on Enoch Totten, January 10, 
1936 (R 1,11) and the Rule was returnable January 15, 
1936, (R 13). On the return day motion for a continu¬ 
ance was filed by Enoch Totten, to which was attached 
affidavits of him and his counsel to the effect that he 
was unable to obtain counsel until January 13, 1936, 
and counsel did not have time to properly prepare an 
answer or defense to the rule wiiich involved con¬ 
ferences, examinations of twelve page bill of com¬ 
plaint, a ten page Deed of Trust, proceedings and al¬ 
legations in the previous cause, an understanding of the 
matters set forth therein and research into the law 
(R 13, 14 and 15). During the argument of the Mo¬ 
tion, the Court file of the previous cause being 4 % 
inches thick, to which Enoch Totten was not a party, 
was exhibited. This file referred to a third equity suit 
involving the same property and the same Deed of 
Trust (R 45). The Court ruled that Enoch Totten 
w'as entitled to a continuance but only upon certain 
conditions, suggested by Plaintiffs’ counsel that the 
rents be impounded from January 15th, 1936, until a 
decision be rendered on the application for a receiver 
(R 45), and when Defendant would not agree to the 
conditions imposed, overruled said Motion. (R 46.) 
The Defendants Totten moved that the cause be sent 
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to the Assignment Commissioner to be assigned by him 
to an Equity Judge on the grounds that Mr. Justice 
Bailey, one of the Equity Judges, had heard and was 
familiar with the previous cause and that Defendants 
would require at least forty-five minutes in an argu¬ 
ment whereas only ten minutes are allowed in Motion’s 
Court. Whereupon counsel for Plaintiff stated that he 
would require not more than fifteen minutes. The 
Court, after again seeking to impose said conditions, 
overruled the Motion. (R 47-48.) 

Thereafter, the parties spent a total of twelve hours 
and forty minutes arguing the matter (R 56, 59, 60, 61, 
66) and it was finally decided over a month later (R 
34). 

The Court twice during the first day’s hearing asked 
Plaintiffs if they wanted leave to amend the bill, and 
plaintiffs replied “If I can do it forthwith”. De¬ 
fendants contended such an amendment would dis¬ 
charge the Rule and no amendment was allowed (R 

54, 55). The Court again sought to impose said condi¬ 
tions, asked counsel for Plaintiffs if they wanted to 
enjoin the collection of rents from the property and 
the Plaintiffs did not want an injunction because they 
would have to give bond to get it and then announced 
a decision to appoint a receiver, Defendants noted an 
appeal, the Court announced it wanted more time to 
consider the cause and counsel consented to an agree¬ 
ment whereby the status quo was to be maintained un¬ 
til the next day for a new decision by the Court (R 

55, 56). 
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The Defendants objected to the affidavit of David 
L. Stern on the ground that said affidavit and parts 
thereof were in support of no proper allegations of the 
bill, the affidavits amounted to an amendment to the 
bill and if permitted to be filed the Rule to Show Cause 
falls and should be discharged. (R 56). The following 
occurred with respect to said affidavit: 

“Mr. Duvall, ‘If your Honor please, as I un¬ 
derstand your ruling, you admitted a part of the 
affidavit?’ ” 

“The Court, ‘I admitted all except the last clause 
dealing with his assets. Is that satisfactory to 
Mr. Lesh, or do you want all of it in, Mr. Lesh?’ ” 

“Mr. Lesh, ‘I think that admitting it all, even 
conceding the correctness of your Honor’s view, 
would be harmless error. And I ask that it all be 
admitted.’ ” 

“The Court, ‘All right; I shall permit the en¬ 
tire affidavit to be filed.’ ” 

(R 56). Then Defendants made a Motion to discharge 
the Rule, which was overruled. (R 57). 

The next dav the Court announced that it wanted 
further time to consider the case, but indicated that 
he would rule that day unless the rents were impound¬ 
ed and an impounding agreement was made (R 57, 58, 
59). On February 10th, the Court ruled that he had 
authority to appoint a receiver and would consider 
agreements in lieu of a receivership (R 60, 61). De¬ 
fendants offered to agree in lieu of a receivership to 
deposit each month sums equal to one-twelfth of the an¬ 
nual interest and taxes during the period from January 
15th, 1936, until final disposition of the suit, to be ap¬ 
plied to the payment of interest and to pay the taxes 
when due (See offer, R 61, 62, 63 and Supplemental 
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offers, R 64, 68), saying that whether or not the inter¬ 
est would be paid when it fell due w’ould have to be 
determined by events and they might be willing to pay 
the entire instalment on its due date (R 67), but at that 
time they would stand on their offer (R 68). Plain¬ 
tiffs offered to agree in lieu of a receivership that said 
sums be deposited monthly, the taxes plus penalty be 
paid by April 15th, 1936, and the interest by May 
15th, fifteen days from their respective due dates, and 
the Defendant either post a $15,000.00 bond as surety 
for the payment or add monthly payments to thie 
amount of instalments sufficient to swell the fund to 
an amount which would make the tax and interest pay¬ 
ments on April 15th, and May 15th. (R 66, 67 and 68) 
The Court held that Defendants must agree at that 
time to pay the interest by May 15th, 1936 (in addi¬ 
tion to the offers of the Defendant) otherwise a receiv¬ 
er would be appointed and, upon failure of Plaintiffs 
and Defendants to reach an agreement, appointed a 
receiver (R 64, 65, 68, 69). Defendants Totten noted 
an appeal from the decree appointing a receiver and 
moved the Court to fix a supersedeas of three to four 
thousand dollars (R 70) on the grounds, among other 
things, that Plaintiffs w^ere not entitled to the income 
from the property. The Court, however, fixed a super¬ 
sedeas of $40,000.00 (R 70) and no supersedeas was 
filed by Defendants. 

Questions Involved . 

I. In this jurisdiction has a mortgagee under a 
Deed of Trust any lien, equitable or otherwise on the 
rents of the mortgaged property, prior to foreclosure 
and sale ? 
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II. In a mortgage foreclosure suit should insol¬ 
vency, insufficiency of security and waste appear where 
there is no fraud, in order to have a receiver appointed, 
and in this connection what are the purposes of a re¬ 
ceivership in such a suit? 

III. What was the effect on the appointment of a re¬ 
ceiver of the running of the Statute of Limitations on 
the notes secured bv the trust? 

IV. Is receivership in a foreclosure suit granted as 
a matter of right or is the remedy an extraordinary 
one? 

V. Can a receiver in a foreclosure suit be appoint¬ 
ed on the basis of vague, indefinite allegations in the 
bill and allegations that amount to conclusions of law ? 

VI. Can the holdings of a previous equity fore¬ 
closure suit be attacked collaterally in a subsequent 
suit? 

VII. Was the supersedeas of $40,000.00 excessive? 

VIII. Was there sufficient evidence of insufficiency 
of the security to justify the Court’s finding? 

IX. Did the actions of the lower Court in connec¬ 
tion with the impounding of the rents and the appoint¬ 
ment of a receiver exceed or abuse its discretionary 
powers ? 

The above questions were raised in the lower Court 
by the answers of the Defendants Totten, (R 17, 20, 26, 
2S) by Motions to Deny the application for a Receiver 
(R 19, 20, 27, 28) Motion to Strike (R 31, 32) the 
grounds of which were argued at the hearings (R 69). 


11 


Motion to send the case to the assignment commission¬ 
er to be assigned to another judge (R 47), Argument, 
objections and exceptions to the Courts actions and 
rulings, (R 36, 46, 47, 48, 55, 56, 57, 64, 68, 69, 70). 

Errors. 

The amended assignment of errors (R 37, 38, 39, 40) 
can be condensed as follows: 

The Court erred in: 

1. Believing that in this jurisdiction a mortgagee 
under a Deed of Trust has a lien on the rents of the 
mortgaged property and taking actions and making 
rulings based upon said belief. 

2. Holding that it is not necessary to show waste 
or the failure to pay taxes and interest in order to pro¬ 
cure a receivership in this case. 

3. Holding that the running of the Statute of Lim¬ 
itations on the note strengthened plaintiffs’ right to a 
receiver pendente lite and in failing to hold that the 
running of said Statute weakened and took away any 
such alleged right. 

4. Failing to hold that allegations of the bill essen¬ 
tial to the appointment of the receiver were vague, in¬ 
definite and conclusions of law. 

5. Appointing a receiver under the circumstances 
of this ease when principal only was due, said principal 
had been due for over three years before the filing of 
the suit, the plaintiffs had allowed the Statute of Limi¬ 
tations to run on the obligation secured, no deficiency 
decree was prayed for or possible and no fraud existed. 
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6. Fixing an excessive supersedeas on appeal. 

7. Exceeding and abusing its discretionary powers 
in its actions and rulings in the hearings and proceed¬ 
ings in connection with the appointment of a receiver 
and in connection with impounding the rents from the 
property. 

ARGUMENT 

Summary. 

In this jurisdiction a deed of Trust gives a mort¬ 
gagee no lien on the rents prior to foreclosure and sale, 
the functions of a receivership therefore are to protect 
the corpus of the property from waste and not to add 
the rents to the mortgagor’s security. Insolvency of 
the mortgage debtor, insufficiency of the security, and 
waste are therefore necessary elements to the appoint¬ 
ment of a receiver. In this jurisdiction if a receiver 
be appointed for waste, collects rents and a deficiency 
decree is entered he can apply the balance of rents 
on his hands on account of that decree, for the rents 
belong to the judgment debtor and go to reduce his own 
debt. If there is no deficiency decree they go back to 
the owner. In some jurisdictions, however, the mort¬ 
gage gives the mortgagor an equitable lien on the 
rents when insolvency of the mortgage debtor and in¬ 
sufficiency of the security appear, for the purpose of 
applying the rents on account of an anticipated defi¬ 
ciency. If there is no right to a deficiency decree in 
this latter type of jurisdiction, the receiver can only be 
appointed to protect against waste, for the appoint¬ 
ment of a receiver to enforce the equitable lien is a col- 



lateral remedy against a fund. The running of the 
Statute of Limitations»therefore,where there is no 
waste, wipes out the necessity for a receiver even in 
those jurisdictions which follow the equitable lien 
theory. 

A receivership in a foreclosure suit is not granted 
as a matter of right, but the remedy is an extraordinary 
one, which should be jealously safeguarded and reluct¬ 
antly exercised, sparingly, with caution, circumspec¬ 
tion and onlv in an extreme case. The bill in such a 
suit should contain full and specific allegations of 
facts, not conclusions, which present a clear case for a 
receiver. 

There can be no collateral attack upon the holdings 
of the previous suit. 

The evidence of inadequacy of security in this case 
was insufficient, inconclusive and did not justify the 
low^er Court’s findings. 

The supersedeas bond w’as excessive and prohibi¬ 
tive inasmuch as it covers only possible damages by 
reason of w*aste, accumulation of taxes, w’ant of repairs, 
fires not covered by reasonable insurance and the like, 
and does not cover the rents and profits, as has been 
conclusively held by the Supreme Court of the United 
States. 

And finally, an examination of the record shows that 
from a legal standpoint the lower Court exceeded and 
abused its discretionary powers. 
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In this Jurisdiction, a Mortgagee Under a Deed of 
Trust has no Lien, Equitable or Otherwise, on the 
Rents and Profits of the Mortgaged Property Prior 
to Foreclosure and Sale. 

Kountze v. Omaha Hotel Co., (Sup. Ct. U. S. 

1882) 107 U. S. 378 

(briefed under question of excessive supersedeas). 

In Teal vs. Walker, 111 U. S. 242, the Sup. Ct. of the 
U. S. in a law action for failure to deliver mortgaged 
property to the plaintiff after default, brought in Ore¬ 
gon, where a statute provided that a mortgage should 
not be deemed a eonvevance so as to enable the owner 

m 

of the mortgage to recover possession without fore¬ 
closure and sale, held that the mortgagee was not en¬ 
titled to receive the rents and profits of the property 
between the time of default and the time of actual sale 
and possession, saying: 

“This provision of the Statute * * * gives effect 
to the view of the American Courts of Equity that 
a mortgage is a mere security for a debt, and es¬ 
tablished absolutely the rule that the mortgagee 
is not entitled to the rents and profits until he gets 
possession under a decree of foreclosure. For if a 
mortgage is not a conveyance and the mortgagee is 
not entitled to possession, his claim to the rents is 
without support .’ 9 

“We believe that the rule is without exception 
that the mortgagee is not entitled to demand of the 
owner of the equity of redemption the rents and 
profits of the mortgaged premises until he takes 
actual possession.” 

In Freedman's Saving Co. vs. Shepherd, 127 U. S. 
494 8 S. Ct. R. 1250, an appeal from the Supreme Court 
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of the District of Columbia, the principal question was 
what rights did the grantee in a Deed of Trust which 
contained the same provisions as those of the Deed 
of Trust in the instant case, acquire to the income or 
rents of the mortgaged property accruing after the 
execution of that instrument. The Supreme Court 
after citing and quoting from four of its former de¬ 
cisions, said: 

“In Kountze v. Omaha Hotel Co., 107 U. S. 378, 
392, it was held that a bond given on appeal with 
supersedeas, from a final decree of foreclosure 
and sale, did not cover rents and profits, or the use 
and detention of the property, pending the appeal. 
The Court said that ‘ in the case of a mortgage, the 
land is in the nature of a pledge; and it is only 
the land itself—the specific thing—which is pledg¬ 
ed. The rents and profits are not pledged; they 
belong to the tenant in possession, whether the 
mortgagor or a third person claiming under him 
. . . The taking of the rents and profits prior to 
•the sale does not injure the mortgagee, for the\ 
simple reason that they do not belong to him . . . . 
But perception of rents and profits is the mortga¬ 
gor’s right until a final determination of the right 
to sell, and a sale made accordingly.’ ” 

“The principles announced in these cases are de¬ 
cisive against the claim of the Trust Company to 
the rents of the property represented by the two 
drafts delivered by the United States to Wilson. 
Bradley’s deed pledged the property, not the rents 
accruing therefrom, as security for the payment of 
his notes. It is true, it provides, generally, that the 
mortgagor may remain in possession and receive 
rents and profits until there is default upon his 
part. But the only effect of that provision was to 
open the way to compel him to submit to a sale and 
thereby lose possession. The deed did not give the 
mortgagee or the trustees the right, immediately 
upon such default, to take possession and appro - 
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priate the rents of the property. It only gave the 
trustees authority, when such default occurred, to 
sell upon short notice, and, in that way, oust the 
mortgagor, and suspend his right to further ap¬ 
propriate the income of the property. Even if the 
deed had expressly pledged the income as security 
for the debts named, the mortgagor, according to 
the doctrine of the cases cited, would have been 
entitled to the income, until, at least, possession 
w’as demanded under the deed; or until his pos¬ 
session was disturbed by a sale under the deed of 
trust or, in advance of a sale, by having a receiver 
appointed for the benefit of the mortgagee.” (Ac¬ 
centuation ours.) 

The last sentence of this decision applied where the 
deed of trust expressly pledged the income as security 
which of itself gives grounds for a receiver. 

In Hardee , receiver , vs. American Security and Trust 
Company, (App. D. C. April 1, 1935) 63 W. L. R. 336; 
64 App. D. C. 259, this court held on the question of 
who was entitled to rents in the hands of a receiver for 
an insolvent bank as follows: 

“It is claimed by plaintiff that the residue of 
the rents collected by the receiver and remaining 
in his hands after the payment of taxes, as above 
provided, should be paid to plaintiff, upon the 
theory that plaintiff’s lien constituted a preferred 
claim upon the rents as well as upon the corpus of 
the mortgaged estate. We cannot agree with this 
contention. Under the terms of the deed of trust 
the debtor was entitled to the possession of the 
premises and to enjoy the rents and profits of pos¬ 
session until a default should be made in the terms 
of his obligation. In case of such default the trus¬ 
tees were to offer the property for sale for the 
payment of the debt and charges. Accordingly, 
the bank, as owner of the premises, was entitled 
to the rents and profits accruing therefrom as it 
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collected them, paying the expenses including the 
taxes from the collections. The receiver succeeded 
to the rights of the bank and the plaintiff took no 
legal steps to secure possession of the property 
nor to cause a sale of it until in January, 1934, 
when with the consent of the receiver the property 
was put to sale. It is the established rule that in 
such a case the mortgagee does not become en¬ 
titled to the rents collected by the mortgagor. 

u In Eastern Trust and Banking Co. v. American 
Ice Co., 14 App. D. D. 304, it is said that until the 
mortgagee takes actual possession of the mort¬ 
gaged property, the mortgagor, or his assignee, is 
not liable, without an express covenant to that ef¬ 
fect, to pay rent and is entitled to take the rents 
and profits to his own use. Citing Teal v. Walker, 
111 U. S. 242, 4 S. Ct. 420, 28 L. ed. 415, and Willis 
v. Eastern Trust and Banking Company, 169 U. S. 
295, 18 S. Ct. 347, 42 L. ed. 752. 

“We hold accordingly that the amount of the 
rents remaining in the hands of the receiver after 
the payment of the taxes as above provided is not 
covered by the lien of the trust deed. This amount 
is an asset in the hands of the receiver subject to 
be disposed of by the Comptroller without prefer¬ 
ence for plaintiff’s lien.” (Accentuation ours.) 

To the same effect: Eastern Trust Co. v. American 
Ice Co., 14 App. D. C. 304; 27 W. L. R. 182. 

In some jurisdictions a mortgage creates an equi¬ 
table lien on rents which is enforced by the appoint¬ 
ment of a receiver. The above decisions decide con¬ 
clusively that no such equitable lien exists in the Dis¬ 
trict of Columbia. This is clearly pointed out in Amer¬ 
ican National Bank v. Northwestern Mutual Life In¬ 
surance Co., 89 Fed. 610, 32 C. C. A. 275; 600 S. App. 
693. Cer. to Sup. Ct. U. S. denied 172 U. S. 650; 43 L. 
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ed. 1184; S. Ct. R. 883, an appeal from the Circuit Ct. 
of Colorado:— 

This case was a foreclosure suit in which insolvency, 
inadequacy and waste were alleged, and a receiver ap¬ 
pointed with power to pay taxes and insurance. His 
appointment and the payment of taxes, etc., by him was 
questioned, the Circuit Ct. of Appeals sustained his 
appointment, but said:— 

“In support of the proposition that the Circuit 
Court committed reversible error in appointing a 
receiver, counsel for appellant cite the cases of 
Teal v. Walker, 111 U. S. 242 * * *—which hold 
the doctrine that a mortgagee has not a legal right 
to the possession of the mortgaged property until 
a completed sale upon foreclosure has been had, 
nor has he a right to the rents and profits until his 
legal right to possession had been established. If 
the appointment of a receiver has been made sole¬ 
ly on the ground that the mortgagee was entitled 
to the rents and profits, these authorities would be 
in point, but this is not the fact.” 

But, the Court went on to say, the petition alleged 

inadequacy, insolvency and waste and asked for a re- 

» 

ceiver upon well recognized equitable grounds and not 
upon an asserted legal right to the rents and profits 
accruing thereon before foreclosure. (Citing the 
language hereinafter quoted of Kountze v. Omaha Ho¬ 
tel Co.) and upon the question of the effect of the 
Colorado Statute providing that “a mortgage of real 
property shall not be deemed a conveyance whatever 
its terms, so as to enable the owner to recover posses¬ 
sion of the real property without foreclosure and sale”, 
the Court said: 

“Under the doctrine announced in Teal v. Walk¬ 
er, * * * it seems to be settled that, under the pro- 
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visions of the Colorado Statute, a mortgagee can¬ 
not maintain a right to have such rents and profits 
applied to the satisfaction of his mortgage debt, 
as the same belong to the mortgagor, and the mort¬ 
gage is not a lien thereon, nor will the appointment 
of a receiver, for the purpose of collecting the 
rents, create an equitable lien thereon, in favor of 
the mortgagee, which is the rule held in some jur¬ 
isdictions.’’ (accentuation ours) 

II. 

Where there is no Fraud, Insolvency and Insuf¬ 
ficiency and Waste must Appear. 

A Purposes of Receivership. 

When the common law rule was that a mortgagee had 
the legal title to the property, the holder of a second 
mortgage had no right to recover possession of the 
property, so the equity courts held he had an equitable 
lien on the rents and would appoint receivers to en¬ 
force that lien. This was the origin of the equitable 
lien jjflfnioffli, which was later extended to the first 
mortgage and is still in force in some jurisdictions. 

19 R. C. L. 560 and 561, Sec. 369. 

A receivership is now granted for one of two rea¬ 
sons, either to preserve the corpus of the property in 
those jurisdictions where there is no equitable lien, 
or to enforce the mortgagee’s equitable lien on the 
rents where this lien exists: 

“The reason for appointing a receiver of mort¬ 
gaged property pending foreclosure is either to 
preserve the corpus of the estate from deteriora¬ 
tion or to sequester the rents and profits to make 
good an anticipated deficiency. As to the former 
reason, if it is shown that the property is in dang- 
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er of being wasted or materially injured, a receiv¬ 
er may be appointed to preserve it; but it is en¬ 
tirely outside the scope of proceedings of this kind 
to appoint a receiver to manage or work the prop- 
ertv, * * *. As to the latter reason for a receiver- 
ship the object is to divest the rents and profits 
from the mortgagor and invest them in the mort¬ 
gagee, when his rights thereto exist, who, by the 
appointment of a receiver, acquires a specific 
equitable lien on the income of the property to pay 
the deficiency anticipated, the appointment being 
merely a collateral remedy against a fund, which, 

in equity, is secondarily liable for such deficiency 

* * * 

42 C. J. Mortgages, 119. 


The function of a receivership is to protect the mort¬ 
gage holder’s security as originally procured: 

Crosby vs. Keilman, (Sup. Ct. Wis. 1931) 239 
N. W. 431. 

In the instant case the mortgage holders security has 
enhanced in value since it was originally procured. (E 
49, 53 and 54.) 

B Waste Must Appear 

In the jurisdiction where no equitable lien exists the 
requirements for the appointment of a receiver as set 
forth in Kountze vs. Omaha Hotel Co., 107 U. S. 378, in 
'which the Supreme Court of the United States said: 

“* * * Courts of Equity always have the power 
where the debtor is insolvent, and the mortgaged 
property is an insufficient security for the debt, 
and there is good cause to believe that it will be 
wasted or deteriorated in the hands of the mort¬ 
gagor, as by cutting of timber, suffering dilapida¬ 
tion, etc., to take charge of the property by means 
of a receiver, and preserve not only the corpus, 
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but the rents and profits for the satisfaction of the 
debt.’’ (accentuation ours) 

and defined waste in saying the following at p. 393: 

4 * The taking of the rents and profits prior to the 
sale does not injure the mortgagee, for the simple 
reason that they do not belong to him. Waste, that 
is, destruction or injury to the land itself, as before 
stated, is an injury to the mortgagee. It diminish¬ 
es the value of the pledge; * * 

This decision and language is classic. The language 
in the first paragraph was cited verbatim in Freed¬ 
man’s Savings Co. v. Shepherd Ibid, and has been cited 
time and time again on the question of receiverships 
in foreclosure cases. 

The Supreme Court used the word “and” before 
waste in said language. If waste was not considered 
a necessarv element, it would have used the word “or”. 

19 R. C. L. 561, sec. 369, says as follows: 

“But irrespective of statute, it seems that the 
prevailing rule is that inadequacy of security and 
insolvency of the mortgagor are not in themselves 
regarded as sufficient grounds to justify the ap¬ 
pointment of a receiver in foreclosure proceedings. 
There must be shown some additional distinct, 
equitable ground, such as danger of loss, waste, 
destruction, or serious impairment of the prop¬ 
erty, to warrant the appointment.” 

In Seignius v. Pate, 32 S. C. 134; 10 S. E. 880; 17 Am. 
S. B-. 846 (Sup. Ct. S. C. 1889) the lower court refused 
to appoint a receiver in a mortgage foreclosure case 
where insolvency of the mortgage debtor and insol¬ 
vency of the security were alleged and where the rents 
and profits had been assigned. The mortgagee appeal- 
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ed and the Supreme Court sustained the lower court 
saying that the effect of a mortgage in that state by 
statute was not to transfer title as at common law 
(early common law) but to pledge the land as security 
for the debt, therefore the mortgagor was entitled to 
the rents and profits until actual foreclosure, quoting 
the following language from Jones on Mortgages, Sec. 
1516, 

“A mortgagee, to be entitled to a receiver, must 
show that it is necessary to interfere with the pos¬ 
session of the mortgagor on account of the in¬ 
adequacy of the security and the insolvency of the 
mortgagor. If the mortgagor is doing no injury 
or waste to the property and is threatening none 
&c., a receiver will not be appointed. This relief 
is given with great caution and only when the 
mortgagee has no other adequate remedy.’’ 

and overruling the contention of the appellants to the 
effect that there was an equity in favor of the mort¬ 
gagee to have the rents and profits sequestered for his 
benefit by a receivership when the mortgaged prop¬ 
erty is insufficient and the mortgagor insolvent. 

In Hardin v. Hardin , 34 S. C. 77, 12 S. E. 936; 27 
Am. S. R. 786, (1890) the Supreme Court of South 
Carolina reversed the lower court’s order appointing 
a receiver where the complaint alleged insufficiency and 
insolvency but no waste, saying: 

“It does not appear that the mortgage contain¬ 
ed any provision subjecting the rents and profits 
of the mortgaged premises to a lien to secure the 
payment of the mortgage debt, and no such allega¬ 
tion appears to be in the complaint, nor is there 
any allegation that the mortgagor has committed, 
or is even about to commit, any waste of the mort¬ 
gaged premises, and hence we do not see that any 
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case was stated in the complaint which would war¬ 
rant the appointment of a receiver of the rents 
and profits.” 

In Nielson vs. Heald, 151 Minn. 181; 186 N. W. 299, 
(Minn. Sup. Ct. 1922) a foreclosure action, a receiver¬ 
ship was granted in the lower court. The case was ap¬ 
pealed by the owner and affirmed upon the holding that 
waste was shown, but the Supreme Court said: 

“The inadequacy of the security and the insol¬ 
vency of those personally liable for the debt, are 
not of themselves sufficient grounds for the ap¬ 
pointment of a receiver, for the rents and profits 
are no part of the security, and the mortgagee is 
not entitled to them. To obtain the appointment of 
a receiver, the mortgagee must show not only that 
the security is inadequate and the debtor insol¬ 
vent, but also that his security is becoming im¬ 
paired through the wrongful failure of the mort¬ 
gagor or his successor in interest to protect the 
property from waste.” 

In Sapvlpa Pet. Co. v. McCrey (C. C. A. 1925) 4 F 
(2d) 645, a receivership of four leases was granted in 
the lower court. The Circuit Court of Appeals re¬ 
versed saying at p. 651: 

“* * * and for the reason that on the pleadings, 
evidence, and record at the preliminary hearing 
neither (1) the fact that there was imminent dan¬ 
ger that unless a receiver of the four leases was ap¬ 
pointed they would be deteriorated in value or 
their proceeds would be wasted during the pen¬ 
dency of the suit, nor (2) the fact that the plain¬ 
tiff vrould suffer irreparable loss from such de¬ 
terioration and waste, nor the fact (3) that there 
w’as a strong probability that the plaintiff would 
prevail on the merits of this case—facts essential 
to the appointment of a receiver under the general 
principles and practice in equity—appeared, our 
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minds have been forced to the conclusion that the 
appointment of Mr. Knox as receiver of these four 
leases in this case was improvidently granted, and 
must be reversed.’’ 

Certiorarae to the Supreme Court of the U. S. was 
denied in the above case (46 S. Ct. 21). 

In Grether v. Nick (1927) 193 Wis. 503; 213 N. W. 
304 ; 55 A. L. R. 525, at pp. 529 and 530, the Wisconsin 
Supreme Court said in reversing an order of the Low¬ 
er Court directing the payment of rent to a receiver 
appointed in foreclosure proceedings: 

“Clearly upon principle, and, w T e believe,upon 
the weight of authority in jurisdictions where the 
legal title to the mortgaged premises remains in 
the mortgagor (note, 7 L. R. A. (N. S.) 1001), 
there is no warrant or authority for the appoint¬ 
ment of a receiver in foreclosure proceedings mere¬ 
ly because the security is inadequate or the mort¬ 
gagor irresponsible. The mortgagee has seen fit 
to loan money upon the security of the premises. 
The statutes relating to the foreclosure of mort¬ 
gages provide the manner in which he may realize 
from the security upon which he was content to 
rely. There is no principle which in morals justi¬ 
fies a court in adding to the security which the 
mortgagee accepted at the time of making the loan. 
The mortgagee is, however, entitled to have that 
security preserved, and protected from waste and 
dissipation. Where the premises become the sub¬ 
ject of waste, the well-known jurisdiction of a court 
of equity to prevent waste is aroused, and under 
certain circumstances a court of equity may inter¬ 
fere to prevent w’aste, to the end that the security 
may be preserved in its original value.” 

Crosby , et al . v. Keilman, (Sup. Ct. Wis. 1931) 239 
N. W. 431, holds the same. 
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To the same effect see also: 

Cheever v. Rutland & B. R. Co., 39 Vt. 653. 

Cortelyeu. vs. Hathaway, 11 N. J. Eq. 39; 64 
Am. Dec. 478. 

Gerber vs. Heath, (Sup. Ct. Wash. 1916) 159 
Pac. 691; 92 Wash. 519. 

Dubois vs. Bowles, (1902) 30 Col. 44, at pp. 66-67; 69 
Pac. 1067, in which the Court held that rents and profits 
can not be appropriated for any other purpose than to 
prevent waste. 

C DISTINGUISHING CERTAIN CASES 

Federal cases decide the law of the jurisdiction 
where the land lies. Consequently, any Federal deci¬ 
sion from a jurisdiction where a mortgage and insol¬ 
vency and insecurity create an equitable lien are not 
valuable here where the settled law is that there is 
no such equitable lien. 

In Gita/rit v . Phoenix Mutual Life Insurance Co., 

i 

121 U. S. 105, they alleged that mortgagor was insol¬ 
vent and facts showing waste i. e. deterioration for lack 
of repairs and mismanagement. Also the property was 
shown to be worth $200,425.00 (p. 108) while the 
amount due on the first trust was $312,658.14. So all 
three of the necessary elements, insolvency, waste and 
insufficiency of security appeared, and the Supreme 
Court in this case in support of its opinion cited the 
language of the Kountze case above quoted verbatim, 
including waste as a necessary element. 

In Shepherd v. Pepper, 133 U. S. 626, the bill al¬ 
leged fraud on the part of Shepherd, pp. 636 and 637 
in failing to include a strip of land in the Deed of Trust. 
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Also Defendant Shepherd was liable for the deficiency 
judgment. Also that Bradley, the trustee under the 
Deed of Trust refused to sell the property and has 
endeavored to delay and prevent its sale. Also re¬ 
ports of auditor showed waste. 

In Cassidy v. Strauch, 61 App. D. C. 21, all the neces¬ 
sary elements appeared. Taxes were unpaid, and this 
has been held to be waste, and the strongest kind of 
waste and imminent danger to the corpus appeared in 
that the ground rents were unpaid and plaintiffs would 
have lost their security altogether but for the receiver¬ 
ship. 

Holdings that the appointment of a receiver pendente 
life is purely a conservative measure strengthen the 
argument that waste is necessary, as the purpose of the 
receivership is to conserve the corpus of the property 
from waste. There is no possibility of a deficiency 
decree in the instant case and, as is hereafter further 
argued, the plaintiffs therefore have no right to any 
balance in the receiver's hands, but they belong to the 
holder of the legal title. Can a receiver be appointed 
against a man’s will to conserve funds which belong 
to him, at the request of persons who have no legal 
right to those funds ? 

m. 

The Running of the Statute of Limitations Took 
Away all Purpose for Receivership Except to Pre¬ 
vent Waste, Even in those Jurisdictions where an 
Equitable Lien Exists on Rents. 

At any time during the three year period these 
plaintiffs could have sued Stern and procured a judg- 
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ment on the notes which would not have adversely af¬ 
fected any foreclosure suit. They negligently failed to 
do so, and by their laches the Statute was allowed to 
run. Then they were allowed to plead their own neg¬ 
lect as a ground for receivership, claiming and the 
lower Court so holding, that the running of the Statute 
took away the necessity of properly pleading and prov¬ 
ing the insolvency of the debtor. What was the effect 
of the running of the Statute and the lack of a right to 
a deficiency decree on their right to a receiver? 

In many jurisdictions the running of the Statute of 
Limitation on the note bars action on a mortgage. 

19 R. C. L. 459, 460, Sec. 245 and 246. 

Pratt v . Pratt, (Sup. Ct. Wash. 1922), 121 
Wash. 298, 209 P. 535 ; 28 A. L. R. 548. 

In the District of Columbia this Court held that the 
Statute which applied to a Deed of Trust was twenty 
years: 

Sis v. Boarmxm, 11 App. D. C. 116; 25 W. L. R. 
431, 

and that inasmuch as the Statute is a shield and not a 
sword, a mortgagor cannot maintain a bill to have a 
Deed of Trust cancelled after the Statute has run 
thereon: 

Talbot v. Hill, 49 App. D. C. 96. 

These cases are not directly in point however as the 
Statute had not run on the indebtedness in either case. 

Even if it be held that the running of the Statute on 
the notes does not bar foreclosure action on the Deed of 
Trust, certainly it is only the provisions of the Deed 
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of Trust that can be enforced and there is no provi¬ 
sion therein for an application of the rents on account 
of the debt. 

Of course where a receiver is appointed to prevent 
waste, who takes rents belonging to a mortgagor and 
a deficiency decree is entered against that mortgagor, 
the receiver can apply the balance of the rents in his 
hands on account of the deficiency decree. This ex¬ 
plains the language of the Supreme Court when it said 
that when a receiver is appointed for waste he can 
preserve not only the corpus but the rents and profits 
of the mortgaged property for the satisfaction of the 
debt. But this could not be done where there is no 
deficiencv decree and no right thereto. In this connec- 
tion, Gerber v. Heath (infra) is in point. In that case 
the Supreme Court of Washington reversed the lower 
court ’s award of the balance of the rents and profits in 
a receiver’s hands to the mortgagee where no deficiency 
decree was entered against the holders of the legal 
title, saving: 

“We are satisfied, for these reasons, that the 
trial court erred in awarding this money to the 
mortgagee. It should have been paid to Heath and 
wife, the holders of the legal title.” 

Even in those jurisdictions such as Illinois, where 
the mortgage creates an equitable lien on the rents a 
deficiency decree is necessary before this lien may be 
enforced: 

Ortengren v. Bice , 104 Ill. App. 428, in which the 
court held: 

“The whole object to be attained by the appoint¬ 
ment of a receiver is to divest the rents and profits 
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from the mortgagor and invest them in the mort¬ 
gagee. By the appointment of a receiver the mort¬ 
gagee obtains a specific lien upon the rents and 
profits to pay the deficiency or anticipated defi¬ 
ciency. Such an order is merely a collateral rem¬ 
edy against a fund which, in equity, is secondarily 
liable for the payment of the deficiency.’’ 

IV, 


Receivership in a Foreclosure Suit is not Granted 
as a Matter of Right, but the Remedy is an Extra¬ 
ordinary One, 

Receivership is not Granted as a Matter of Course in 
Foreclosure Proceedings. 

Fosdick v. Scholl, 99 U. S. 235, at p. 253; 25 
L. ed. 339. 

Bosworth v. Tam. R . R. Association, 174 U. S. 
182, at p. 186, 19 S. Ct. Rep. 625; 43 L. ed. 
941. 

“The power to appoint a receiver is a delicate 
one which is jealously safeguarded, and reluctantly 
exercised, by the Courts. The power should be ex¬ 
ercised sparingly, with caution and circumspection, 
and only in an extreme case, under extraordinary 
circumstances, or under such circumstances as de¬ 
mand or require summary relief.”: 

53 C. J. Receivers, 32, 33 and 34, Sec. 19. 

Receivership is an Extraordinary Remedy: 

“A Receivership in foreclosure is an extraor¬ 
dinary remedy. It is not a matter of legal right; 
it is an equitable remedy which will not be granted 
except upon equitable grounds and for substantial 
reasons, and to obtain it applicant must make a 
clear showing of strong grounds. ’ ’: 

42 C. J. Mortgages, 119, Sec. 1680. 
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V. 

The Allegations of a Bill for a Receiver must be 
Definite and Certain Allegations of Fact. 

“An application for a receiver may be made by 
separate petition or by a prayer therefor in the 
bill of complaint for foreclosure, but in either case 
there must be full and specific allegations of the 
facts entitling the mortgagee to this remedy.” 

42 C. J. Mortgages, 125, Sec. 1694. 

“The facts upon which an application for a re¬ 
ceivership is founded must be alleged; mere legal 
conclusions will not be sufficient.” 

53 C. J. Receivers, 54, Sec. 44. 

VL 

The Holdings of the Previous Foreclosure Suit 
Could not be Attacked in this Suit. 

A decree in equity is conclusive as to all matters 
directly involved in the suit or that could have been 
adjudicated therein, and is not open to collateral attack 
by the parties. 

Smith v. Law, 56 App. D. C. 86; 54 W. L. R. 

7; 10 F. (2d) 651. 

vn. 

The Supersedeas of $40,000.00 was Excessive. 

That such a supersedeas does not cover rents and 
profits of the premises was conclusively decided in 
Kov/ntze v. Omaha Hotel Co., 107 U. S. 378. This w’as 
an action on an appeal bond conditioned to make good 
all damages and costs by reason of the appeal in the 
penalty of $50,500.00 given for a supersedeas on a de- 
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eree for foreclosure. The plaintiffs claimed the rental 
value of the property pending the appeal. The Court 
below entered judgment for the Plaintiffs for the rental 
value of the property, less certain payment made by 
the Defendants, and the Defendants brought writ of 
error contending the rents belonged to them and they 
were not responsible for the rental value of the prop¬ 
erty. The Supreme Court of the U. S. reversed and 
remanded with instructions to give the judgment for 
the Defendant, saying: 

“The principal question for consideration, 
therefore, is, whether the Plaintiffs were entitled 
to recover the rents and profits, or damages for the 
use and detention, as it is otherwise called. 

“We have seen that even in ejectment it has at 
least been questioned by this Court whether the 
bond in error covers rents and profits accruing 
pending the writ. And yet there is a material dif¬ 
ference between the case of ejectment and a suit for 
the foreclosure of a mortgage. 

“The difference is this: In ejectment the prop¬ 
erty of the land is in question, and if the Plaintiff 
has the right, he is entitled to immediate posses¬ 
sion and to the perception of the rents and profits, 
which belong to him, and for which the defendant 
in possession is accountable to him. Every dollar, 
or dollar’s worth, is so much of the plaintiff’s 
property of which he is deprived. And the same is 
true of dower. But in the case of a mortgage, the 
land is in the nature of a pledge and it is only the 
land itself—the specific thing—which is pledged. 
The rents and profits are not pledged: they belong 
to the tenant in possession, whether the mortgagor 
or a third person claiming under him. This is not 
only the common law, but it is the express statute 
law of Nebraska, which declares that, ‘in the ab¬ 
sence of stipulations to the contrary, the mortga¬ 
gor retains the legal title and right of posses- 
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sion.’ The plaintiff, in this case, was not entitled 
to possession, nor to the rents and profits. His 
foreclosure suit did not seek possession, but sought 
a sale of the specific thing—the land. * * * The de¬ 
fendant in possession is entitled to redeem the 
land until a sale is made, and until then he is en¬ 
titled to the rents and profits, which belong to him 
as of right. The taking of the rents and profits 
prior to the sale does not injure the mortgagee, for 
the simple reason that they do not belong to him. 
Waste, that is, destruction or injury to the land 
itself, as before stated, is an injury to the mort¬ 
gagee. It diminishes the value of the pledge; and 
for such injury no doubt he might recover on the 
appeal bond. Other deteriorations, such as occur 
by want of repairs, accumulation of taxes, fires not 
covered by reasonable insurance, and the like, 
probably might also be fairly covered by the bond. 
But perception of rents and profits is the mortga¬ 
gor's right until a final determination of the right 
to sell, and a sale made accordingly. ’ ’ 

“As it is the specific thing, the land itself, and 
not the rents and profits, that constitute the 
pledge, the delay of sale caused by the appeal, as 
before said, deprives the mortgagee of no legal 
right. # • •” 

vm. 

There was Insufficient Evidence of Insufficiency of 
Security. 

Here was a property which had steadily enhanced in 
value from the time the $385,000.00 loan was placed 
thereon. The building, only six years old, is bringing 
in $61,000 odd dollars per year gross rents, pays ex¬ 
penses, taxes and interest on the first trust and nets 
thirteen thousand odd dollars per year besides. How 
many properties that are foreclosed for the first trust 
can make that showing? 
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Two qualified real estate agents of forty years and 
thirty-eight years experience in the District of Colum¬ 
bia value the property at $395,000.00 and $405,000.00 
respectively. They base their valuation on a knowl¬ 
edge of the property and the amount of gross and net 
rents received therefrom. (R. 28, 29.) 

On the other hand, the sole evidence of inadequacy 
of security is the affidavit of Wm. L. Beale, the ap¬ 
praiser for a bank, accustomed to conservative ap¬ 
praisements. The sole basis for his evaluation so far 
as his affidavit shows is a personal inspection of the 
property. He did not consider the gross and net rents 
at all. (R. 30 and 31.) This affidavit is objectionable 
because of the fact that in valuing the property Mr. 
Beale did not consider the most important factor, the 
amount of the rents. 

It cannot be said here that defendants raised no ob¬ 
jection to the affidavit in the lower Court and can raise 
none here, because defendant never had an opportunity 
to object to the affidavit in the lower Court as it was 
never offered or received in evidence, merely filed in 
the cause thirteen days after the filing of the bill. This 
is the fact and the record bears it out. 

If the affidavit be held by this court to be admissible 
in evidence, this appellant will waive the objection that 
it should have been offered in evidence as well as filed. 
Even if the affidavit be decided to be admissible, how¬ 
ever, this Court may consider its weight as the sole 
evidence of insecurity in considering the question of 
abuse of discretion. 


34 


In November of 1932, when the previous foreclosure 
suit was filed, the property was less valuable than it is 
now’ and the country was in the throes of a National 
Depression. What did these same plaintiffs then say 
about the sufficiency of the property as security at that 
time? They said:— 

“The plaintiffs are advised, believe and there¬ 
fore aver, that the condition of the real estate mar¬ 
ket is such, at the present time, that if the said 
property should be offered at public sale, it is 
doubtful if it w’ould produce a price sufficient to 
pay the promissory notes secured by the First 
Deed of Trust, some of which are held by these 
plaintiffs.” (R. 50.) (Accentuation ours.) 

Yet, in the light of all the above facts, the Lower 
Court held that the evidence showred “that it is almost 
certain that the property wfill not sell for enough to 
pay the Trust.” 


IX. 

The Court Erred in Exceeding and Abusing its Dis¬ 
cretionary Powers in Connection with Appointing a 
Receiver and Impounding the Rents from the Prop¬ 
erty. 

If the pow r er to appoint a receiver be abused it may 
be corrected on appeal. 

Pelzer v. Hughes, 27 S. C. 416; 35 E. 785. 

The impounding agreements made were presented as 
an alternative to an immediate decision by the Court 
at times when the Court itself indicated that it needed 
more time to decide the case. What that decision w’ould 
have been the defendant well knew from the statements 


35 


of the Court and the fact that it once appointed a re¬ 
ceiver and then put the case over until the next day. 

A study of the Court’s actions from the beginning 
to the end of the hearings cannot but indicate that it 
felt the plaintiffs’ Deed of Trust gave them a lien on 
the rents from the property. Else why the short notice 
in the rule, the irregular method of giving that notice 
(R. 9 and 10), the requirement that the rents be im¬ 
pounded, made time and time again (R. 45, 46, 47, 48, 
55, 58, 59) the offer to enjoin the collection of the rents, 
R. 55), the admission in evidence of the analysis esti¬ 
mating the amounts the owner would have collected 
from the property for December 1935, January and 
February 1936 (R. 63) the requirement that defendant 
in lieu of a receivership agree to do more than deposit 
1/12 of the interest and taxes each month to apply 
thereon, (R. 61-70), when defendant offered to make 
up enough to pay the taxes when due, (R. 68) and, final¬ 
ly, why the prohibitive supersedeas on appeal. 

A misapprehension of the law amounts to an abuse 
of discretion:— 

Samson Cordage Works v. Puritan Cordage Mills, 
211 Fed. 603, at pp. 610 and 611; 128 C. C. A. 203; L. 
R. A. 1915 F. 1107, in which the court reversed the re¬ 
fusal of a preliminary injunction in a trade-mark case, 
saying:— 

“It is clear that upon the record presented the 
granting of a preliminary injunction would have 
been well within the Court’s discretion. The im¬ 
portant question is whether its denial was clearly 
an improvident exercise of discretion; * * V’ 
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The Court was laboring under a misapprehension 
of law, said the Court, and:— 

“* * * this misapprehension would, we think, 
naturally affect the ultimate conclusion of fact 
reached. We therefore think we are called upon 
to exercise our own judicial discretion with re¬ 
spect to the issuing of injunctions.” 

The discretion of the chancellor is not arbitrary, 
unlimited or unrestrained, it should be exercised in 
<—accordance with established rules and princi- 
pies:— 

53 C. J. Receivers, 36, sec. 20. 

The respective damages or injury to both parties 
should be fullv considered: 

53 C. J. Receivers, 36, 37, Sec. 21. 

What damage or injury would the refusal to ap¬ 
point a receiver have done to the plaintiffs? It would 
allow the owner to take the rents and profits pending 
foreclosure. But this would not injure the plaintiffs 
because they are not entitled to these rents and profits 
as the Supreme Court said in Kountze v. Omaha Hotel 
Co.:— 

“The taking of the rents and profits (by the 
owner) prior to the sale does not injure the mort¬ 
gagee, for the simple reason that they do not be¬ 
long to him.” (Words between parentheses ours.) 

On the other hand the appointment of a receiver seri¬ 
ously injures the mortgagor. A receivership means 
expense, vraste and embarrassment in efforts to save 
the equity in the property. What better illustration 
of that than the fact that after three years of prior re¬ 
ceivership of the same property there w-as $11,000.00 
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left from rents which is practically all eaten up by the 
claims of the receiver and four sets of attorneys to 
compensation and attorney’s fees. 

Conclusion. 

The receiver should not have been appointed in this 
suit where principal only was unpaid, but no interest 
or taxes, due there was at most doubtful evidence of 
inadequacy of security, no finding of the insolvency of 
the debtor, no waste or fraud, no deficiency decree 
prayed for or possible, and the Plaintiffs had allowed 
the Statute of Limitations to run on the notes. The 
decree appointing the receiver pendente life should be 
reversed. 


Respectfully submitted, 

C. CHESTER CAYWOOD, 
DANIEL PARTRIDGE, III, 
Attorneys for Appellant , Enoch H . Totten. 
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Umtefc States; Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1937. 


No. 6782. 


Howe Totten and Enoch H. Totten, Appellants , 

v. 

John C. Harlowe, et al. 


BRIEF ON BEHALF OF APPELLEES. 


This is an appeal from an interlocutory decree (R. 
34) appointing a receiver pendente lite in a fore¬ 
closure suit, to collect the rents and income and pay 
the operating charges of the Oaklawn Terrace Apart¬ 
ment Building, and hold the balance of the rents and 
income subject to the further orders of the court be¬ 
low. 

SHORT STATEMENT. 

Appellees John C. and Elva D. Harlowe as the 
holders of some of the $385,000 of notes secured by 
first deed of trust on the Oaklawn Terrace Apartment 
building filed suit on January 10, 1936 for the fore- 


2 


closure thereof and for the appointment of a receiver, 
pendente lite. (R. 8) Neither appellant Howe Totten, 
the owner, nor his son, co-appellant Enoch H. Totten, 
who was collecting the rents from and managing the 
apartment, is personally liable for the payment of said 
first trust notes (R. 7, 27). The principal of the mort¬ 
gage was overdue. During a prior period when the 
rents had been collected by the owner, taxes and in¬ 
terest on the mortgage had been permitted to fall into 
arrears and had been caught up only through the inter¬ 
vention of a receiver. The court found: (1) That it is 
probable, almost certain, that at foreclosure the prop¬ 
erty will not sell for enough to pay the first trust notes 
aggregating $385,000; (2) that there probably is no 
liability on the maker of the notes, one David L. Stern, 
and that even if judgment were obtained against him 
on the notes such judgment would be uncollectible; and 
(3) that there was no dispute that Plaintiffs on final 
hearing would be entitled to a decree of foreclosure. 
The Court ruled that in a Federal Court, it is not nec¬ 
essary that plaintiffs make any further showing, nor 
despite appellants ? contention, any showing of waste; 
and concluded that the instant case was one in 'which 
the Court could, in its discretion, appropriately ap¬ 
point a receiver (R. 60). 

The Court, however, refused to exercise its discre¬ 
tion and proceeded with hearings which were ad¬ 
journed from day to day over a period of more than a 
month in an effort to work out an agreement in lieu of 
receivership which would protect all parties. Agree¬ 
ments were suggested by the Court and by appellees 
which the Court ruled were fair and equitable but 
which were not acceptable to appellants. (R. 60 to 
68.) The Court finally, after extensive effort to work 


out a compromise settlement, concluded that there was 
no satisfactory solution other than the appointment 
of a receiver and on February 17, 1936 appointed a 
receiver. (R. 68.) 

THE FACTS. 

1. Events Prior to the Filing of the Instant Suit. 

On October 30, 1929, David L. Stern and his wife 
executed a first deed of trust in the amount of $385,000, 
securing 490 notes of various denominations, upon cer¬ 
tain improved real property known as the Oaklawn 
Terrace Apartments, of which Stern was then the 
owner. (R. 3, 4) The notes and deed of trust were 
due three vears after date, and the trustees therein 
named, Luther A. Swartzell and Edmund D. Rheem, 
were given the powers, among others, to release the 
trust upon payment of the amount of the notes in full, 
or, upon their own motion, to sell the property to pay 
the notes in the event of default in payment of prin¬ 
cipal or interest of any note, or of taxes. (R, 4, 48, 
49.) 

The appellant, Howe Totten, purchased the Oaklawn 
Terrace Apartments from Stern, subject to the afore¬ 
said deed of trust, receiving a deed therefor on De¬ 
cember 1, 1930. On the same day, in conjunction with 
his wife, Priscilla S. Totten, the said Howe Totten 
gave to Stern a second deed of trust on the property in 
the amount of $30,000. (R. 5) 

Long prior to the filing of the instant suit, on the 1st 
day of November, 1932, a bill of complaint was filed 
in the then Supreme Court of the District of Columbia 
by the holders of some of the notes secured by first 
deed of trust, for a judicial sale of said real estate, and 
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for the appointment of a receiver or receivers pen¬ 
dente life (R. 50), which said bill of complaint was sub¬ 
sequently amended to pray also for the substitution of 
trustees under the deed of trust. (R. 51.) On Novem¬ 
ber 4, 1932, a receiver was appointed for the property 
(R. 50), which said receiver operated the same until 
November 27, 1935. On said date a final decree was 
entered in said cause appointing Francis W. Hill, Jr., 
and Second National Bank of Washington substituted 
trustees under said deed of trust, in the place and 
stead of the original trustees thereunder, Luther A. 
Swartzell, then deceased, and Edmund D. Rheem. 
(R. 52), but by said decree the prayer for foreclosure 
was denied and the receivership was terminated, upon 
the sole ground that the bill of complaint failed to al¬ 
lege any default other than non-payment of taxes, and 
this default had been cured, and the court denied 
plaintiffs’ application for leave to amend the bill of 
complaint to show the default in the payment of prin¬ 
cipal. (R. 51, 52.) 

Certain holders of the first trust notes, on November 
27, 1935, requested said substituted trustees to sell said 
property, whereupon, said substituted trustees adver¬ 
tised the property for sale and set January 6, 1936 as 
the day of sale. However, on December 4, 1935, ap¬ 
pellant Howe Totten and his wife Priscilla S. Totten 
noted an appeal in said suit from the portion of the 
decree appointing the substitute trustees and perfected 
said appeal on December 20, 1935. Thereupon the sub¬ 
stituted trustees withdrew the property from sale 
on the ground that any title conveyed by the said sub¬ 
stituted trustees would be subject to the disposition of 
the said appeal and that bidding at any non-judicial 
sale pending said appeal would be chilled by reason 


of the impossibility of obtaining in usual or ordinary 
course an opinion or title certificate which would not 
be subject to qualification with regard to the outcome 
of said appeal (R. 6). The decree substituting trustees 
was later affirmed by this Court in Totten v. Harlowe, 
No. 6675. 

When the receiver aforesaid was appointed in said 
prior cause, appellant Howe Totten had permitted de¬ 
faults to occur in the payment of taxes for the first half 
of the fiscal year ending June 30, 1933 and the semi¬ 
annual installment of interest due October 30, 1932 on 
the first trust notes amounting to $11,550. The re¬ 
ceiver caught up said arrearages of taxes, plus penal¬ 
ties, and paid the overdue interest on the first trust 
notes from the rents and income from the property, 
and paid the current interest and taxes during the pe¬ 
riod of the receivership. The last payment of taxes 
by the receiver was for the period ending December 
31, 1935 and the last payment of interest was for the 
semi-annual period ending October 30, 1935 so that 
when the instant suit was filed on January 10, 1936 all 
taxes and interest theretofore due had been paid by said 
receiver. (R. 7) The property was restored by the dis¬ 
missal of the prior suit to the possession of the owner 
Howe Totten on November 27, 1935, and thereafter 
and until the receiver was appointed herein, he or 
Enoch H. Totten, whose relation to the property is left 
in doubt in the record, was collecting the rents (R. 27, 
34, 52). 

The net operating income from the property for the 
year November 1, 1934 to October 30, 1935 had 
amounted to $41,927.62 (R. 54, 63). As rents were pay¬ 
able on the first day of each month it is reasonable to 
conclude that rents approximating 1/6 of that amount 


were collected by the owner in possession in December, 
19^5 and January, 1936, or $6,988.00. 

2. The Instant Suit. 

Appellees, John C. and Elva D. Harlowe, plaintiffs 
below, on January 10, 1936 filed the instant suit in 
their own behalf and on behalf of the other holders of 
the $385,000 outstanding first trust notes. The bill of 
complaint, among other things alleged that the prin¬ 
cipal amount of the loan became due and payable on 
October 30,1932 and had not been paid (R. 5); that the 
property was insufficient security for the debt (R. 7); 
that the financial standing of the maker of the notes 
was such that appellees and other holders of notes 
would be unable to enforce the payment of a deficiency 
judgment against said maker (R. 7); and that the ap¬ 
pellants, the owner of the property and his son who 
was collecting the rents, were not liable for the pay¬ 
ment of the notes (R. 7). The bill prayed for the ap¬ 
pointment of a receiver or receivers pendente life and 
for foreclosure of the property under the supervision 
of the Court. (R. 8) 

On said January 10, 1936 a rule was issued return¬ 
able January 15, 1936 to appellants to show cause on 
January 15, 1936 why a receiver or receivers should 
not be appointed. (R. 9) Said rule was on said Jan¬ 
uary 10, 1936 served personally on Enoch H. Totten 
(R. 45) and was served personally on Howe Totten by 
registered mail on January 11,1936 (R. 21, 22 and 23). 
On the return day of the rule said Enoch H. Totten re¬ 
quested a continuance on the ground that other en¬ 
gagements and his inability to communicate with coun¬ 
sel representing him herein and other grounds had pre¬ 
vented proper preparation for presentation of his de- 


fense (R. 13, 14, 15). Appellees offered to consent to 
a continuance if all rents collected from and after Jan¬ 
uary 15, 1936 over and above operating expenses were 
held intact to be turned over to a receiver if appointed. 
Appellant Enoch H. Totten refused to agree to a con¬ 
tinuance on such condition (R. 45). The Court there¬ 
upon ruled that there were three days succeeding 
service when counsel for Enoch H. Totten could have 
been preparing the case (R. 45) and that the affidavits 
in support of the motion for continuance would not 
justify the Court in finding that said appellant had 
made diligent effort to employ counsel. The Court, 
however, offered to grant a continuance but only on 
such terms as would protect all parties, and ruled that 
the aforesaid terms offered by appellees were fair (R. 
46). Appellant Enoch H. Totten refused to agree to 
terms which the Court considered fair and reasonable 
and the Court thereupon denied the motion for a con¬ 
tinuance. Appellants then moved that the Motions 
Justice assign the case for hearing to another court 
and appellees objected on the ground that it would re¬ 
sult in reconsideration of matters already dealt with 
and was merely another effort to obtain a continuance, 
whereupon the motion was overruled and the Court 
proceeded with the argument (R. 47). 

The court stated it desired further time to consider 
the case, and all parties were in accord as to the terms 
upon which a postponement of consideration and de¬ 
cision should be had, excepting, strangely enough, the 
appellant Enoch H. Totten, who might have been ex¬ 
pected to agree to any reasonable terms as he was the 
one urging continuance. In the absence of an agreement 
the Court indicated it would appoint a receiver, where¬ 
upon appellant Enoch H. Totten finally agreed that 
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everything remain in statu quo until the next day (R. 

55, 56). 

A. Solvency of Stern, the maker of the notes. 

On January 16, 1936 a further hearing was had at 
which appellees offered a memorandum of additional 
authorities and offered in evidence an affidavit of * 

David L. Stern (R. 56), in support of the allegation of 
the bill that the financial standing of the maker of the 
notes, David L. Stern, is such that payment of a judg¬ 
ment against him could not be enforced (R. 7), which * 

said affidavit stated that Stern, since conveying the y 

property to Howe Totten over 5 years ago, had had no 
connection with the property nor had he recognized, 
in any way, the notes as his obligation and that by r 

reason thereof if sued on the notes he would feel com¬ 
pelled to plead and would plead the Statute of Limita¬ 
tions, and that if judgment should be entered against 
him, the same would be uncollectible for lack of suf- x 

ficient assets out of which to pay the same (R. 24, 25). , 

The Court thereupon found that it was reasonable to 
assume that Stern would rely upon the Statute of 
Limitations and ruled that said statute was a valid de- < 

fense to an action on the notes and that as a deficiency 
judgment could not be obtained it was unimportant 
whether Stern was solvent or insolvent (R. 56). 


The Court then stated that it wished more time to 
consider the case and would be glad to receive evidence 
as to the adequacy of the security and asked counsel to 
agree in respect of a further continuance to the same 


arrangement as had been made for the prior continu¬ 
ance, that is, that the income from the property after 
payment of current operating expense be held in statu 
quo subject to the decision of the Court, which arrange¬ 
ment was satisfactory to appellees. Appellants re¬ 
fused to agree unless it could be further agreed that 
no further pleadings or affidavits would be filed, to 
which the Court replied that it was in the position of 
wanting further authorities, and had already stated 
that it wanted evidence as to the adequacy of the se¬ 
curity (R. 57). There followed a prolonged discussion 
of the terms of an agreement, whereupon finally ap¬ 
pellants agreed to a continuance in substance the same 
as that of the preceding day, except that the gross rents 
less current operating charges were to be turned over 
to C. Chester Caywood, the law partner of counsel for 
Enoch H. Totten, to be paid over to a receiver, if ap¬ 
pointed. The hearing was then continued a sufficient 
time to allow appellant Enoch H. Totten to answer the 
rule and file authorities. (R. 58, 59.) 

B. Adequacy of security. 

On January 23,1936 appellant Enoch H. Totten filed 
his answer attaching thereto affidavits of one James 
J. Lampton and one H. T. Wilder, whose only stated 
qualifications as real estate experts were that they had 
testified for the District of Columbia as experts in Con¬ 
demnation proceedings. Said affidavits state the value 
of the property to be $395,000 and $405,000, respectively 
(R. 28, 29). The affidavit of William Todd attached 
to the answer of appellant Howe Totten stated that 
the property was worth more on January 15,1936 than 
at any time since October 30, 1929. (R. 20.) None of 
the said affidavits give any opinion as to the amount 
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that could be realized on the apartment building at a 
forced sale. 

Appellees on said January 23, 1936, in opposition, 
filed the affidavit of William L. Beale, which states that 
he is the Vice-President and Real Estate Officer of the 
American Security and Trust Company, that he has 
served on the Appraisal Committee of the Washing¬ 
ton Real Estate Board and has been accepted by the 
judges of the District Court for the District of Colum¬ 
bia as an expert in making valuations of real estate; 
that the security for the $385,000 of notes here involved 
was of the fair market value of $345,000 as of January 
23, 1936 and that said sum is, in his opinion, in excess 
of the amount that would be bid for the property by 
any party other than a secured party at any fore¬ 
closure or other forced sale on the then current market. 
(R. 30, 31.) His valuation of $345,000 is attacked by 
appellant Enoch H. Totten in his brief (on p. 33) on 
the ground that “He did not consider the gross and net 
rents at all”. A reading of the affidavit of Mr. Beale 

will show that such a statement is merelv an unwar- 

•* 

ranted assumption (R. 30). This becomes apparent 
when it is considered that the yearly gross income, as 
stated in said appellant’s brief (on p. 32), is approxi¬ 
mately $61,000 and that Mr. Beale’s valuation is ap¬ 
proximately five times the gross income. It is to be 
noted that the amount of the first trust and the valua¬ 
tions of Lampton and Wilder are in excess of six times 
the gross rents. 

C. Rulings of the court. 

On February 10, 1936, after all parties had been 
given opportunity to file answers and authorities and 
offer evidence in support of their contentions, the Court 


stated that it had come to the conclusion that this case 
was one in which the Court had authority to appoint a 
receiver for: 

1. The evidence shows that it is almost certain 
that the property will not sell for enough to pay 
the trust; 

2. There is no liability on the maker of the notes 
and that even if judgment should be obtained 
against him it would be uncollectible; 

3. In a Federal Court it is not necessary to 
make a showing of waste to support the appoint¬ 
ment of a receiver; and 

4. There is no apparent dispute that on final 
hearing appellees will be entitled to a decree for 
foreclosure. (R. 60.) 


The Court then stated that in the prior foreclosure 
proceeding the noteholders, over a three year period, 
had secured through the receivership therein the pay¬ 
ment of current taxes and interest and in addition the 
receiver had cured the existing default in interest and 
taxes, and concluded with the suggestion that inas¬ 
much as the payment of taxes and interest as they fell 
due might be a reasonable protection to appellees, an 
arrangement in lieu of a receivership and less expen¬ 
sive might be made whereby rents should be deposited 
monthly with some person satisfactory to the parties 
in sufficient amount to pay taxes and interest as the 


same fell due. Thereafter, at hearings held on Febru¬ 
ary 14, 1936 and February 17, 1936, various agree¬ 
ments in lieu of a receivership were proposed by the 
parties (R. 61-68). The Court found that none of the 
suggestions to which appellants would agree complied 
with the spirit of the Court’s suggestion (R. 68). The 
Court thereupon concluded that it was unable to work 
out a satisfactory solution that was fair to all parties 
and ruled that it had no alternative other than to ap¬ 
point a receiver, and on said February 17, 1936, ap¬ 
pointed William P. Lockwood receiver with compen¬ 
sation of $85 per month (R. 35, 68). 

ARGUMENT. 

The Appointment of a Receiver Pendente Lite is Dis¬ 
cretionary With the Trial Court, and Should not 
be Disturbed on Appeal in the Absence of a Posi¬ 
tive Showing of Abuse of Discretion. 

In the recent case of Cassedy v. Strauch, 61 App. 
D. C. 21, where it was urged that “the right to fore¬ 
close does not carry with it the right to a receiver,” 
this court in refusing to set aside the appointment of 
the receiver therein, adopted the following statement 
of principle as the applicable law: 

“The power to appoint receivers in foreclosure 
suits is a power inherent in courts of equity, as 
part of their general authority, and does not de¬ 
pend upon any contractual provision in the mort¬ 
gage giving a lien on the income. * * * It is a 
power which rests very largely in the discretion 
of the court where the foreclosure suit is brought, 
to be exercised or withheld according to a wise 
and provident consideration for the rights and 
equities of all parties. * * *” 42 C. J. 120, 

§ 1682. 
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An even stronger statement of the rule was pro¬ 
nounced by this court in the case of Clark v. Bradley 
Co 6 App. D. C. 437, at page 443: 

4 ‘The appointment of a receiver pending a suit 
is a purely conservative measure, very different 
in its effect from such an appointment upon final 
hearing. In the latter case it is a proceeding 
practically for the purpose of execution after ulti¬ 
mate adjudication of right in the party for whose 
benefit the appointment is made; but the purpose 
of the appointment of a receiver pending a suit is 
merely to preserve a fund, which is in danger of 
being lost or wasted, for the benefit of the per¬ 
sons to whom it may be ultimately adjudged to 
belong. Greater discretion, therefore, is allowed 
to the court in the one case than in the other. We 
may say that probable cause would be sufficient 
ground for the appointment of a receiver during a 
suit, while satisfactory proof of right would be 
required to justify such an appointment upon final 
hearing. It is a consequence of this greater dis¬ 
cretion that is reposed in the justice holding the 
court of equity with reference to the interlocutory 
proceeding as distinguished from the final adjudi¬ 
cation, that, under the ordinary rules of proce¬ 
dure, no appeal is allowed from orders appointing 
receivers during the pendency of suits. And, 
while under the act of Congress which created this 
court, appeal is now allowed from such interlocu¬ 
tory orders, we do not understand that this right 
of appeal modifies in any manner the discretion¬ 
ary power of the justice holding the equity court 
to pass such orders upon probable cause and prima 
facie proof of right in a complainant. Nor do we 
understand that our jurisdiction on appeal is less 
discretionary, or that we should not indulge all 
possible presumptions in favor of the propriety 
of the action of the court below in the order which 
it makes. Indeed, we think that it should be made 


very clear and manifest to us that there is im¬ 
propriety in that order before we attempt to in¬ 
terfere with the discretion that must continue to 
be vested in the court of equity.’’ 

The views above expressed are in accord with those 
of Federal Courts generally. See the recent case of 
B. G. Carbajal, Inc., v. Enochs (C. C. A. 5), 68 F. (2d) 
169, in which the Cassedy case, supra, is cited with 
approval, and Briggs v. Neal (C. C. A. 4), 120 F. 224. 

In striking confirmation of these principles, it should 
be noted that appellants have been unable to cite a 
single case arising in the courts of the District of Co¬ 
lumbia or other United States courts in which a court 
of last resort has set aside the appointment of a fore¬ 
closure receiver on the ground of an abuse of discre¬ 
tion in the trial court. 

The Situation Confronting the Trial Court. 

A full understanding of the situation as it developed 
in the court below, and of the care with which the trial 
court considered the question of the appointment of 
the receiver, could only be obtained from an analysis 
of the lengthy transcript of the hearing. The follow¬ 
ing facts, however, appearing in the record in this 
court, might well have convinced the trial judge that 
its discretion should be exercised by the appointment: 

1. It was not denied that the principal sum of the 
notes was more than three years overdue, and that a 
foreclosure decree was almost certainlv in prospect. 
(R. 60) 

2. While there was some conflict of opinion on the 
theoretical “market value” of the property secured, 
the court found from the uncontroverted evidence that 


15 


it was practically assured that not enough could be 
brought at a forced sale to satisfy the lien. (R. 30, 31, 
60.) 

3. It was practically certain that no deficiency could 
be collected from the maker of the notes, either because 
of his insolvency or by bar of the statute of limita¬ 
tions. (R. 60) 

4. The record owner of the equity of redemption, 
Howe Totten, was not personally liable on the notes, 
and the co-appellant, Enoch H. Totten, was not liable, 
nor did he have any interest in the property apparent 
on the record other than as agent of Howe Totten in 
collecting rents. (R. 7, 27) 

5. Appellant Howe Totten, faced with the maturity 
of the loan in 1932, had permitted defaults to occur 
in the payment of taxes and interest, and it was only 
through the intervention of a receiver then appointed 
that interest and taxes had been paid and brought up 
to date, until November 27, 1935, when the suit was 
dismissed upon a technicality in pleading at the in¬ 
stance of Howe Totten. (R. 50, 51, 60) 

6. Following dismissal’ of the prior foreclosure suit, 
it was sought to obtain a sale of the property by trus¬ 
tees who had been substituted therein, but the prop¬ 
erty had to be withdrawn from sale because bidding 
would have been “chilled” by the pendancy of an ap¬ 
peal by Howe Totten from the decree substituting 
trustees. (R. 6) (It seems apparent that the sole 
purpose to be accomplished by Howe Totten by this 
appeal was the blocking of prompt sale of the prop- 

ertv bv the substituted trustees. This view is con- 
•/ * 

sistent with the decision of this court in disposing of 
said appeal in Totten v. Harlowe , No. 6675, decided De¬ 
cember 21, 1936, in which it was held that “ * * * in 


this case there was no prejudice to appellants # * *” 
because the identical trustees had been validly substi¬ 
tuted in a prior suit.) 

7. During consideration by the lower court herein 
of the question of appointing the receiver, appellants 
sought in every manner to obtain continuances, and 
attempted to resist suggestions that the rents be col¬ 
lected subject to order of the court pending its deci¬ 
sion on the application for a receiver. (R. 45 to 49) 

8. The court patiently and earnestly sought to avoid 
the necessity of appointment of a receiver by obtain¬ 
ing assurance from appellants that forthcoming in¬ 
stallments of taxes and interest would be paid at a rea¬ 
sonable time after the same fell due. (R. 60 to 68) It 
was apparent that the rents collected by appellants 
between the time of the discharge of the receiver in 
the prior suit and the filing of the instant suit, to¬ 
gether with the rents which they would continue to col¬ 
lect from time to time, would be ample to secure these 
payments. (R. 53, 54, 63, 64) The appellants by their 
refusal to accept any of the propositions which the 
court found to be fair and equitable in effect refused 
to apply the rents collected by them in an amount suf¬ 
ficient to satisfy taxes and interest, even though such 
proposals would have permitted them to have retained 
approximately $1,000 per month in rents over and 
above the sums necessary to secure the payment of in¬ 
terest and taxes. (R. 63, 65) The attitude of appel¬ 
lants made it appear that there was great danger that, 
in addition to the default in principal which had al¬ 
ready continued for three years, there would be con¬ 
tinuing and accumulating defaults in both taxes and 
interest during the many months which would elapse 
before the suit could reach final hearing, and it was 


uncertain that the property would be maintained in 
good condition. 

Under all these circumstances, the court found that 
protection to the noteholders could only be secured 
by the appointment of a receiver pending final hearing. 

The Federal Rule Authorizes the Appointment of a 
Foreclosure Receiver Where the Mortgage Debtor 
is Insolvent and the Security is Insufficient. 

Appellants strenuously urge that insolvency of the 
mortgage debtor and insufficiency of the security are 
not enough to justify the appointment of a receiver in 
aid of foreclosure, but that in addition there must be 
a showing of what is technically known as “waste.” 
In support of that position, they are able to cite only 
decisions of some state courts, and the dicta of a few 
Federal cases which were not intended to settle the 
point contended for, nor can they cite to this court 
any decision of this court or any federal decision 
wherein a receiver, appointed pending a foreclosure 
suit on a showing of insolvency of the mortgagor and 
insufficiency of security, has been held to be improperly 
appointed because of the absence of a showing of 
‘ ‘ waste . 1 ’ 

The fact is that the Federal courts without excep¬ 
tion, in cases where they have been asked to do so, 
have held it within their discretion to appoint receiv¬ 
ers without a showing of 1 ‘waste,’’ and on the 
grounds of insolvency of the mortgage debtor and in¬ 
sufficiency of the security alone. Indeed, the Federal 
rule has but adopted the general principles of equity, 
as indicated by the decision in Southern Building and 
Loan Association v. Carey (C. C. A. 6), 114 F. 288, 


which quotes with approval the language of High on 
Receivers, Section 666: 

“Stated in general terms, the well-established 
rule, deducible from the clear weight of authority, 
is that, in all cases where the rents of the prop¬ 
erty are not specifically pledged for the security 
of the debt, to entitle a mortgagee to a receiver 
of the mortgaged premises, and of the rents and 
profits, lie must show—First, that the property it¬ 
self is an inadequate security for the debt, with in¬ 
terest and costs of suit; and, second, that the 
mortgagor or other person who is personally liable 
for the payment is insolvent, or beyond the juris¬ 
diction of the court, or of such doubtful responsi- 
bilitv that an execution against him for the de- 
ficieney would prove unavailing. And this being 
shoicn , the courts will generally interpose and ap¬ 
point a receiver. And it has been held that the 
aid of a receiver should be granted or withheld, 
according as it may or may not be an essential 
means to pay the indebtedness secured by the 
mortgage, and there can be no necessity for the 
relief, if the mortgagor is solvent and able to pay 
any deficiency.’’ (Italics ours) 

A like view is expressed by the more recent treatise 
of Jones on Mortgages (8th ed., 1928), Vol. 3, p. 408, 
Sec. 1930: 

“A receiver of the rents and profits may be ap¬ 
pointed pendente life when the mortgage is insuf¬ 
ficient , and the party personally liable is insolvent; 
or when it is provided by the deed that the mort¬ 
gagee shall have the rents and profits after a de¬ 
fault; for otherwise, since the owner of the equity 
of redemption, especially in all those states where 
the mortgagee’s right of entry upon the happen¬ 
ing of a default is taken away, is entitled to the 
rents and profits until a sale under decree of court 
and possession under it given to the purchaser, 
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the holder of the mortgage would be deprived of 
a valuable part of his security.” (Citing in sup¬ 
port of the last statement, Kevser v. Hitz (4 Mack. 
(D. C.) 179.) (Italics ours.) 

That the Federal rule is identical with that expressed 

in the above authorities is most clearlv indicated in 

* 

the case of Strain v. Palmer (C. C. A. 9), 159 F. 628, 

631, in which the court stated the following: 

“ ‘A mortgage of land carries with it , in equity , 
a right to the accruing rents, when there has been 
a default and the security is inadequate and 
debtor insolvent. * * * The court will appoint a 
receiver in such a case to hold the rents till the 
event is ascertained. The mortgage is thus made 
to operate as an equitable assignment of the 
rents. ’ Bank of Auburn v. Roberts, 44 N. Y. 198; 
Omaha Hotel Company v. Kountze, 107 U. S. 378, 
2 Sup. Ct. 911, 27 L. Ed. 609; Sea Insurance Co. 
v. Stebbins et al., 8 Paige, Ch. (N. Y.) 565; Astor 
v. Turner, 11 Paige, Ch. (N. Y.) 436, 43 Am. Dec. 
766; Hollenbeck v. Donnell, 94 N. Y. 342. 

“In this last case the court said: 

“ ‘The legal right to the rents, as well as the 
possession, continues in the mortgagor until fore¬ 
closure and sale, as it does in a vendor until con¬ 
veyance; but, when default has been made in the 
conditions of the mortgage, the mortgagee at once 
becomes entitled to a foreclosure of the mortgage 
and a sale of the mortgaged premises. This proc¬ 
ess requires time, and on general principles of 
equity the court may make the decree, when ob¬ 
tained, relate back to the time of the commence¬ 
ment of the action, and, where necessary for the 
security of the mortgage debt, may appoint a re¬ 
ceiver of the rents and profits accruing in the 
meantime, thus anticipating the decree and sale.’ 

“Now, as above stated, the bill of complaint in 
the foreclosure proceeding brought by Benjamin 
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Graham and the American Freehold Land Mort¬ 
gage Company against the H. H. Nelson Sheep 
Company et al. charged that the property de¬ 
scribed in the mortgage or trust deed teas of insuf¬ 
ficient value to secure the payment of the notes 
secured by such mortgage or trust deed and that 
the defendants liable for payment of such indebt¬ 
edness were both insolvent. The foreclosure pro¬ 
ceeding was thus brought within the rule stated in 
the cases just cited, and the court was authorized 
in the exercise of its jurisdiction to enjoin the de¬ 
fendants, as it did, ‘from selling, disposing of, or 
transferring the possession of any of the property 
described in the trust deed or mortgage/ and 
also to make the order requiring the defendants 

in the action to show cause whv a receiver of 

% 

the property described in the mortgage, and the 
rents, issues, and profits thereof, should not be 
appointed, and, upon the hearing of the order to 
show cause, to appoint a receiver as prayed for.” 
(Italics ours) 

And in the case of Central Trust Co. v. Chattanooga 

R. & C. R. Co. (C. C. A. 5), 94 F. 275, the court said 

(pp. 281, 282): 

“If the corpus of the mortgaged property is 
ample security for the whole mortgage debt, the 
mortgagee has no need, even after default, to look 
to the income, or to an account of rents and prof¬ 
its, so long as the corpus is adequate security. 
When the mortgaged property is not of value suf¬ 
ficient to secure the payment of the mortgage 
debt, or when its sufficiency becomes substan¬ 
tially doubtful, and the mortgagor is insolvent, 
accruing interest matured and unpaid, like accru¬ 
ing taxes due and unpaid, takes the character of 
waste as clearlv and distinctively as deteriorations 

V * 

by the cutting of timber, suffering dilapidation, 
etc.—the leading illustrations from the earliest 
time in the adjudged cases and with text writers. 
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In such cases courts of equity always have the 
power to take charge of the property by means of 
a receiver, and to preserve not only the corpus, 
but the rents and profits for the satisfaction of the 
debt. Kountze v. Hotel Co., 107 U. S. 378, 2 Sup. 
Ct. 911; Teal v. Walkei^JJl U. S. 242, 4 Sup. Ct. 

420. ^---v 

The bill in this case shows that the mortgagor 
company and its assigns are insolvent, are unable 
to pay their debts and liabilities in full, and that 
the value of the property covered by the mort¬ 
gage of September 1 , 1887 , is less in amount than 
the amount of the bonds issued under that mort¬ 
gage, and is inadequate security for their pay¬ 
ment.” (Italics ours) 

A like rule is stated in Boyce v. Continental Wire 
Co. (C. C. A. 7), 125 F. 740, and in Cone v. Combs (C. 
C. D. Minn.), 18 F. 576, while in the recent case of 
Central West Public Service Co. v. Craig (C. C. A. 8), 
70 F. (2d) 427, the court reasoned on the assumption 
that insolvency of the debtor and insufficiency of the 
security were all that needed to be shown. 

Even on the Theory That “Waste” Must be Alleged, 
the Court Would Have Been Justified in Finding 
That Waste was Threatened. 

As stated in the case of Central Trust Co. v. Chatta¬ 
nooga R. & C. R. Co. (C. C. A. 5), 94 F. 275, 281, supra, 
“accruing interest matured and unpaid, like accruing 
taxes due and unpaid, takes the character of waste as 
clearly and distinctively as deteriorations by the cut¬ 
ting of timber, suffering dilapidation, etc.” There was 
ample before the court herein to justify it in finding 
that there was danger of failure to pay accruing in¬ 
terest and taxes. 

But the court might also have been justified in find¬ 
ing that there was a danger of the property suffering 


actual waste, inasmuch as it appeared almost certain 
that the appellants would only retain possession of 
the property until foreclosure thereof, and their inter¬ 
ests lay chiefly in extracting as large as possible a 
revenue during that short period, without regard to 
the future status of the mortgaged property. Failure 
to make proper repairs or to furnish efficient service 
to tenants could cause deterioration in the value of 
the property as a going concern as rapidly as could 
actual physical damage, and the attitude of appellants 
in refusing to secure to the satisfaction of the court 
the payment of taxes and interest (R. 60 to 68) ren¬ 
dered it uncertain that they would have any greater 
regard for the maintenance of the property which 
would ultimately be sold to satisfy the lien. 

It is Settled in the District of Columbia That Rents 
Collected by the Receiver can be Applied to Re¬ 
duce a Deficiency on Foreclosure. 

This proposition has been so fully settled in the 
courts of the District of Columbia, and in cases ap¬ 
pealed to the Supreme Court of the United States from 
this jurisdiction, that it is surprising appellants should 
even attempt to controvert it. The very cases cited by 
them, which hold that a mortgagee is not entitled to 
rents and profits prior to foreclosure, concede that the 
rule is otherwise when possession has been taken by a 
receiver. 

As long ago as 1885, it was decided in the cases of 
Keyser v. HUz, 4 Mackey 179, and Pepper v. Shepherd, 
4 Mackey 269, that 

“wherever property subjected to a lien has been 
brought within the domain of a court of equity, 
and a receiver of that property is appointed, 


whatever rents and profits the receiver gets into 
his hands will be dedicated, along with the corpus 
of the fund, to the satisfaction of the lien after 
paying taxes, insurance and the like burdens.” (4 
Mackey 279). 

Both of these cases were affirmed by the Supreme 
Court of the United States (Hitz v. Jenks, 123 U. S . 
297, and Shepherd v. Pepper, 133 U. S. 626) , and in 
the latter case, the language above cited was specifi¬ 
cally adopted as the view of the Supreme Court. 

Moreover, in the case of Keyser v. Hitz, supra, the 
very case here so strenuously relied upon by appel¬ 
lants, namely, Kountze v. The Omaha Hotel Co., 107 
U. S. 378, was unsuccessfully put forward as author¬ 
ity for the proposition that the rents and profits 
should not be applied for the benefit of the parties 
secured. The court pointed out that the decision of 
Justice Bradley in the Kountze case expressly con¬ 
ceded that the rents and profits collected by the re¬ 
ceiver could be applied to satisfy the mortgage debt. 

See also Grant v. Phoenix Life Ivisurance Co., 121 
U. S. 105, another case arising in the District of Co¬ 
lumbia. In fact, it would appear, as stated by the court 
in Keyser v. Hitz, supra, at page 184, that 

“it is the concurrent testimony of all the courts 
of the United States, without any contradiction 
or qualification” 

that rents collected by a foreclosure receiver go to 
supplement a deficiency of corpus. 

It is to be further noted, from the foregoing authori¬ 
ties, that the fact that rents and profits collected by 
the receiver can go to supplement a deficiency of cor¬ 
pus renders entirely meaningless the theory of appel- 


lants that a receivership can only be instituted to pre¬ 
vent waste. If that were true, the receiver could do no 
more than to preserve the corpus from waste, but he 
would hold the rents and profits for the benefit of the 
mortgagor. It is thus apparent that, even in those 
cases where there was a showing of waste, the true 
theory of the appointment of the receiver was pri¬ 
marily to prevent dissipation of rents and profits by 
an irresponsible mortgagor, and to hold them for the 
benefit of the mortgagee in the event of a deficiencv. 

No Deficiency Judgment Need be Obtained in Order to 
Apply the Rents for Benefit of Mortgagee. 

Appellant Enoch H. Totten (Brief p. 27) cites 
some decisions of this Court which he admits are not in 
point, and certain state decisions, for the contention 
that it is necessary to obtain a deficiency decree against 
the mortgagor before the rents and profits can be ap¬ 
plied to satisfy the deficiency resulting at foreclosure 
sale. 

Such a rule, however, has application in the Federal 
courts only when the mortgagor is solvent, or appears 
to be so, under which circumstances relief should be 
sought against him first. (Southern Building & Loan 
Assn. v. Carey, (C. C. A. 6), 114 F. 288.) 

Where, as here, the mortgagor is shown to be insol¬ 
vent, or for any other reason the mortgagee is unable 
to obtain a deficiency decree, rents and profits in 
possession of the receiver may be applied to reduce the 
deficiencv on final decree, for the reason that thev are 
already in the possession of the court. Boyce v. Con¬ 
tinental Wire Co. (C. C. A. 7), 125 F. 740. And in this 
jurisdiction, it does not ever appear to have been 
doubted that rents in possession of the receiver could 
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be so applied without the necessity of obtaining a de¬ 
ficiency decree. 


The Supersedeas. 

Appellant Enoch Totten assigns as one ground of 
error the excessive nature of the supersedeas set by 
the lower court. The court properly set the bond at 
$40,000, the approximate amount of the net rents from 
the property for one year (R. 53, 54, 63), as it was 
estimated that it would take at least a year to dispose 
of this appeal (R. 69). As has heretofore been shown, 
the appellees, plaintiffs below, were clearly entitled to 
have the rents collected by the receiver pending fore¬ 
closure applied to reduce a prospective deficiency at 
foreclosure sale, and such rents would have been irre¬ 
parably lost to them if permitted to be retained by 
the appellants, who made no showing of personal 
financial responsibility. 

The case of Kountze v. Omaha Hotel Co., 107 U. S. 
378, the only case relied on by appellant Enoch Totten, 
is not in point, inasmuch as no receivership was insti¬ 
tuted or asked for. The supersedeas therein covered 
an appeal from a decree of foreclosure, and the court 
merely held that a mortgagee not in possession was 
not entitled to rents and profits prior to foreclosure, 
so that it was improper for the supersedeas to include 
the estimated rents and profits pending appeal. That 
the holding would have been otherewise if the appeal 
were from the appointment of a receiver is clear, since 
the court stated as dicta that the mortgagee would 
have been entitled to rents and profits (as against a 
deficiency on foreclosure) if they had been taken pos¬ 
session of bv a receiver. 
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At all events, the objection to the amount of the 
supersedeas is improperly taken by this appeal, inas¬ 
much as the proper procedure is by motion to this court 
in advance of the appeal. Providence Rubber Co. v. 
Goodyear, 6 Wall. 153, cited in the Kountze case, supra. 
As appellants did not supersede their appeal, the ob¬ 
jection at this stage is moot. 

Appellants’ Authorities. 

There is no occasion to discuss the numerous deci¬ 
sions of State courts contained in the briefs of appel¬ 
lants, since the decisions of the courts of the District 
of Columbia and other United States courts herein¬ 
above cited have fully covered all of the points raised 
by this appeal. 

The case of Hardee v. American Security and Trust 
Co ., 64 App. D. C. 259, cited by appellant, Enoch H. 
Totten (Brief, p. 16), involved a receiver appointed by 
the Comptroller of the Currency for an insolvent bank. 
No receiver in aid of foreclosure was involved as fore¬ 
closure had not been sought by the mortgagee. Obvi¬ 
ously, this decision has no relation to the powers of a 
receiver appointed in foreclosure proceedings. 

In the case of Sapulpa Pet. Co. v. McCray , 4 F. (2d) 
645, cited by appellant Enoch H. Totten (Brief, p. 23), 
on the question of grounds necessary for appointment 
of a receiver, the court had found that the plaintiff had 
no interest in the property concerned, and was fur¬ 
ther estopped by a prior decision in a State court. 
The language cited is merely dicta. 

The brief of appellant Howe Totten cites the follow¬ 
ing cases which are more favorable to the contentions 
of appellees than of his own: 
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In Prudential his. Co. v. Liberdar Holding Corp ., 74 
F. (2d) 50 (Brief of Howe Totten, p. 5), it was held 
that a mortgagee, prior to filing a foreclosure suit, 
could not claim rents collected by a prior equity re¬ 
ceiver, but that after filing of the suit, though in an¬ 
other court, the equity receiver should hold subse¬ 
quently collected rents for the benefit of the mortgagee. 
This case goes further in protecting the mortgagee’s 
claim to rents than appellees need contend; 

The case of Thornhill v. Atlantic Life Insurance Co., 
63 App. D. C. 184, (Brief of Howe Totten, p. 7), con¬ 
struing Title 25, Sections 282, 313 and 320 of the D. C. 
Code, points out that in this jurisdiction, by statute, 
the mortgagee’s right of entry is taken away upon 
default. This fact supplies a further ground for 
equity to protect a mortgagee by appointment of a re¬ 
ceiver, as explained in the quotation from Jones on 
Mortgages, hereinabove set out on page 18; 

The quotation from Phoenix Mutual Life Insurance 
Co. v. Grant, 3 MacA. 220, (Brief of Howe Totten, p. 
8) can be more readily evaluated in connection with the 
decision of this case on appeal to the United States 
Supreme Court, sub nomine Grant v. Phoenix Mutual 
Life Insurance Co., 121 U. S. 105, wherein it was held 
that rents collected by a receiver in foreclosure pro¬ 
ceedings may be applied for the benefit of the mort¬ 
gagee to satisfy a deficiency of the security; 

No foreclosure receivership was involved in Hutson 
v. Long Bell Lumber Company, 1 F. Supp. 468, (Brief 
of Howe Totten, p. 9), but complainant therein sought 
an equity receivership for all of the assets of a corpora¬ 
tion. 

Appellant Enoch H. Totten cites a number of Fed¬ 
eral cases on the general proposition, which appellees 


concede, that a mortgagee is not entitled to rents and 
profits until possession or sale, including Teat v. Walk¬ 
er, 111 U. S. 242, Freedmans Savings Co. v. Shepherd , 
127 U. S. 494, and Kountze v. Omaha Hotel Co., 107 
U. S. 378. But appellant’s own citations from the 
Freedman’s Savings Co. and Kountze cases disclose 
the complementary rule, overlooked by appellant, that 
the mortgagee becomes entitled to rents and profits 
when he takes possession by a receiver. 

General Importance of Decision in Instant Case. 

While it is believed that the authorities herein cited 
in behalf of appellees fully support the action of the 
lower court on the facts before it, appellees further 
respectfully submit that present day economic condi¬ 
tions, with which the court is familiar and of which it 
may take judicial notice, make it of general impor¬ 
tance that the action of the court below be affirmed. 

In place of the usual farm or dwelling house on the 
security of which the individual mortgagor borrowed 
from the individual mortgagee, there now is found in 
this jurisdiction the large commercial property, 
whether apartment house, hotel or office building, 
financed by large issues of notes secured by deeds of 
trust or bonds secured by mortgage, which are sold 
generally to the investing public. 

Whatever may be the theoretical “market value” of 

these properties as established by skilled appraisers, 

the amount of the lien secured bv deed of trust or 

* 

mortgage is rarely, if ever, obtained in the cases of 
forced sales, because no single person or group of per¬ 
sons is willing to risk so much money for a property 
which has already proved of inadequate security. 
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Usually, the only persons who make comparable bids 
are the holders of the defaulted securities, who are 
anxious to recover what they can of their investment. 
But where a default occurs and the holders of the se¬ 
curities are widely scattered, it is impossible for the 
security holders to establish contact with one another 
and agree on a plan of concerted action immediately 
on the default 

Where properties are financed by deeds of trust, the 
trustees have the power—generally the duty if re¬ 
quested by any note holder, unless court proceedings 
are instituted,—to sell immediately after default, but 
if they exercised that power before the security hold¬ 
ers had combined for their mutual protection, the 
property could not ordinarily be sold for a fraction 
of its true value, and the security holders would lose 
most of the protection which the security was intended 
to bring them. Indeed, it is probable in most cases 
that if the property were sold by the trustees to inde¬ 
pendent bidders, it would bring so little that the sale 
would be set aside bv the court as unconscionable. 

•j 

It is for these reasons that in cases involving deeds 
of trust (or mortgages with power of sale in a cor¬ 
porate trustee) that the aid of the court of equity is 
generally sought, and in conjunction therewith, the 
appointment of a receiver pending the foreclosure 
sale. By such a procedure, the mortgagor, or owner 
of the equity of redemption loses nothing that he 
would not have lost in the case of an immediate sale 
by trustees, for in the latter case he would lose not 
only possession but permanent right of ownership. 
By the appointment of a receiver, although the owner 
of the equity of redemption loses possession, he at least 
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is given opportunity to attempt to refinance the securi¬ 
ties and thus to obtain the return of his property. 

But to the holder of the defaulted security, the ap¬ 
pointment of a receiver is essential to the preserva- 
of his equity in the property. Its value must be main¬ 
tained as a going concern by the certain application of 
all revenues to discharge current obligations and main¬ 
tain operating efficiency. There could be no safeguard 
to that equity if the mortgagor were left in possession 
of the property during the long interval between the 
filing of the suit and final decree for foreclosure, free 
to dissipate the revenues in any way he saw fit, and to 
disregard the payment of taxes, and interest and the 
proper upkeep of the property. 

To place barriers about the appointment of receiv¬ 
ers in foreclosure proceedings, where the default is 
clear and the likelihood of deficiency shown, will place 
a premium on hasty action by the security holders, to 
sell the property by trustees or to speed foreclosure 
proceedings, which is likely to involve ill-conceived 
plans, sales which may be set aside, and outright 

losses to securitv holders who are unable in time to 

* 

join in the agreements for reorganization. 

It has been the general procedure in recent years, 
when the depression has caused so many defaults in 
commercial mortgages and deeds of trust, for the se¬ 
curity holders to proceed in equity for foreclosure and 
receivership, and during such receivership to work out 
careful plans of reorganization. Most of these reor¬ 
ganizations have been remarkably successful, return¬ 
ing a much larger percentage of the investment to the 
security holder than was originally expected. The 
ability to work out such reorganizations under receiv¬ 
erships administered by the courts—in Federal courts 
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generally as well as in those of the District of Colum¬ 
bia—has contributed much to the stability and secur¬ 
ity of real estate investments, and will continue to pre¬ 
vent, as it has already prevented, great losses to in¬ 
vestors. 


CONCLUSION. 

It is respectfully submitted that on the facts, on the 
law, and on the principles of abstract justice, the de¬ 
cree below was correct and should be affirmed. 

Paul E. Lesh, 

B. Woodruff Weaver, 
Attorneys for appellees 
John C. Harlowe and 
Elva D. Harloxve. 

Peelle, Lesh, Drain & Barnard, 

Of counsel . 
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January Term, 1937. 


No. 6782. 
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APPELLANTS, 
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HOWE TOTTEN. 


A reply brief is deemed necessary because it is evi¬ 
dent that the authorities cited in support of the rule 
contended for by the appellees, have no application to 
this case. 

The essential requirement of the rule is that the case 
be one in which a judgment for a deficiency may be 
had; that is to say, there must be a showing that the 
mortgagor in possession, being personally liable for 
the mortgage debt, is insolvent and the property in¬ 
sufficient security for the debt. 

In such case a receiver is appointed to collect the 
rents for application to the judgment if there be a de¬ 
ficiency. 
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But in this case the appellant Howe Totten, the 
owner in possession, is not personally liable for the 
mortgage debt. 

The general rule applicable as supported by the 
cases, may be summarized as follows: 

1. If the owner in possession, be he mortgagor or 
not, is committing waste, a receiver may be appointed 
to conserve the corpus of the estate. 

2. If the owner in possession is mortgagor and is 
solvent but the property is insufficient security for the 
mortgage debt, a receiver may not be appointed, since 
a judgment in the event of a deficiency may be made 
good against the solvent mortgagor. 

3. If the owner in possession is the mortgagor and 
is insolvent but the property is sufficient security for 
the mortgage debt, a receiver may not be appointed 
because the rents belong to the mortgagor in posses¬ 
sion until foreclosure and sale, and there will be no 
deficiency. 

4. If the owner in possession is mortgagor and is 
insolvent and the property is insufficient security for 
the mortgage debt, a receiver may be appointed to col¬ 
lect the rents to be applied upon the judgment in the 
event of a deficiency. 

5. If the owner in possession is not mortgagor and 
is not committing w r aste, a receiver may not be ap¬ 
pointed to collect the rents since the rents belong to 
him until foreclosure and sale and there can be no 
judgment against him in the event of a deficiency. 
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6. If the owner in possession is not mortgagor but 
has failed to pay taxes or there is danger that the se¬ 
curity will be impaired by failure to maintain the prop¬ 
erty as a going business, a receiver may be appointed 
to collect the rents to presently apply to taxes and 
necessary expenses, and to hold the balance for the 
owner. * 

In this jurisdiction, judicial foreclosures are rare. 
Accordingly, there are f^judgments for a deficiency 
entered in a judicial foreclosure proceeding. The usual 
proceeding is to exercise the power of sale contained 
in the deed of trust and then, if the proceeds of sale 
are insufficient to pay the mortgage debt, to sue at law 
on the note payment of which is secured by the deed of 
trust, and to credit the proceeds of sale on the note or 
judgment. In such case the judgment is against the 
maker of the note and not the owner of the property 
in possession who is neither maker or surety. As the 
rents belong to the owner in possession until fore¬ 
closure and sale, may the rents be applied on the note 
to which the owner in possession is not a party? 

Now, reviewing the cases cited by appellees, it will 
be noted that they have no application to this case. 
Howe Totten, appellant, is the owner of the property 
and in possession, but he is not liable on the notes se¬ 
cured bv the deed of trust. 

In B. G. Carbajal, Inc . v. Enochs, (C. C. A. 5), 68 F. 
(2d) 169, the defendant secured its issue of bonds by 
a mortgage of the realty and rents ; in Boyce v. Conr 
tinental Wire Co., (C. C. A. 7), 125 F. 740, the defend¬ 
ant mortgagor consented to the receivership; the trus- 
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tee was empowered to enter upon default and there 
was a showing of insolvency and insufficient security; 
in Briggs v. Neal, (<C. C. A. 4) 120 F. 224, defendant 
was the mortgagor; in Cassedy v. Strauch, 61 App. D. 
C. 21, there was a prior agreement to apply rents to 
the payment of taxes, the default in the payment of 
which provoked the receivership; in Central Trust Co . 
v. Chattanooga R. <£ C. R. Co., (C. C. A. 5), 94 F. 275, 
the mortgagor and its assigns were parties; in Cen¬ 
tral West Public Service Company v. Craig, (C. C. A. 
8), 70 F. (2d) 427, the defendant company was the 
maker of the bonds and was insolvent; Southern Build¬ 
ing <£ Loan Ass'n v. Carey, (C. C. A. 6), 114 F. 288, 
defendants were mortgagors; in Strain v. Palmer, (C. 
C. A. 9), 159 F. 628, defendant made the mortgage and 
was insolvent; in Hollenbeck v. Donnell, 94 N. Y. 342, 
(cited in Strain v. Palmer, supra), it was contended a 
receiver was proper because (1) the security was in¬ 
sufficient and (2) the party presumably liable for the 
mortgage debt was irresponsible or that no bond or 
personal security had been given. 

Appellees quote from Jones on Mortgages, (8th ed. 
1928) Yol. 3, p. 410, sec. 1930, but this quotation should 
be supplemented by the following quotation from the 
same section: 

If the mortgagor is doing no injury or waste 
to the property, and is permitting or threatening 
none; if he has not failed to pay the taxes and is 
not allowing the mortgage debt to increase by the 
accumulation of interest; and if he is not shown 
to be irresponsible for any deficiency there ma/y 
be, a, receiver will not be appointed. (Italics add¬ 
ed.) 
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And so Cone v. Combs, (C. C. D. Minn.), 18 F. 576- 
577, cited by the appellees, should likewise be quoted 
from as follows: 

“It must clearly appear, before a receiver of 
rents and income will be appointed for the protec¬ 
tion of the mortgagee, that the mortgagor is hope¬ 
lessly insolvent and the property inadequate se¬ 
curity for the debt. If the property mortgaged is 
of much less value than the debt and accrued costs, 
and the mortgagor (who is personally liable) is 
insolvent, the mortgagee is usually entitled to a 
receiver, and this court heretofore has granted 
this relief when these elements have been clearly 
found to exist. In this case the proof is beyond 
doubt that the personal liability of the mortgagor 
is gone, and should a deficiency exist after sale of 
the mortgaged property, it could not be collected. 
The mortgagor has been discharged as a bankrupt 
and is not personally liable for this debt; but it is 
not satisfactorily proved that the mortgaged prop¬ 
erty is inadequate security. (Italics added.) 

Freedman f s Savings & Trust Company v . Shepherd, 
127 U. S. 494, 32 L. ed. 163, 8 S. Ct. 1250, cited by the 
appellants in their brief and which strongly supports 
the contentions made by the appellants, has been cited 
by the Supreme Court of the United States as recently 
as the time when the receivership proceedings in this 
case were pending, and the principles of law governing 
this case, restated. 

A receivership in a foreclosure suit is limited and 
special. The rents and profits are impounded for the 
benefit of a particular mortgagee, to be applied upon 
the debt in the event of a deficiency. Deparquet Huot 
& Moneuse v. Evans , 297 U. S. 216-221, 80 L. ed. 591- 
594. If the value of the property is less than the debt, 
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a receiver will hold the rents to apply upon the judg¬ 
ment in the event of a deficiency, and will not present¬ 
ly disburse them except for necessary expenses. If the 
value of the property is greater than the debt, the de¬ 
linquent ow’ner will keep the rents, for there will then 
be no receiver; and the mortgagee must w’ait until the 
period of redemption has expired. W. B. Worthen Co . 
v. Kavamugh, 295 U. S. 56-62, 79 L. ed. 1298-1302. 

Conclusion. 

The appellees think there w’as justification for a find¬ 
ing that there w'as danger of actual w’aste since it ap¬ 
peared almost certain that appellants would only re¬ 
tain possession until foreclosure, being interested 
chiefly in extracting as large as possible a revenue dur¬ 
ing that period without regard to the future status of 
the property. (Appellees' brief pp. 22-23.) 

But appellees 7 presumption is without basis in fact. 
At the time of the appointment of the receiver, the 
property w’as fully rented (R. p. 27) and w’as enjoying 
an annual operating surplus of over $13,000. (R. p. 
63.) There w r as no w’aste charged, either of the kind 
known to the law’ or the kind defined by the appellees 
in their brief. (Appellees’ brief pp. 21-22.) 

But the future status of the mortgaged property of¬ 
fers more comfort to the noteholders than to Howe Tot¬ 
ten the owmer. A sale upon foreclosure will bring a 
price wiiollv inadequate to make the noteholders w’hole. 
This situation is recognized by appellees. (Appellees’ 
brief p. 28.) The noteholders’ committee must of nec¬ 
essity bid the property in at the foreclosure sale. They 


will then have a fully rented, comparatively new and 
efficiently operated apartment house building yielding 
an annual operating surplus of over $13,000. Thus 
they will receive the interest on their investment to¬ 
gether with periodical curtails of principal until a time 
when the amount of the outstanding debt and the 
amount that can be borrowed on the security of the 
property in the then prevailing market, will meet. 

But to Howe Totten, the owner, there is no consola¬ 
tion in a valuable equity of redemption irretrievably 
lost. 

The mortgage debt in this case was fairly compara¬ 
ble to the value of the property on October 30, 1929 
when it was incurred and at a time the country was en¬ 
joying an era of great prosperity. But October 30, 
1932, when payment of the debt matured, presented a 
different picture. The economic depression compelled 
Howe Totten to seek refinancing, which in the state of 
the economic depression, was almost impossible; or re¬ 
organization, but in the latter course he was at the 
mercy of the mortgagee. It was payment or foreclos¬ 
ure. 

Here he seeks what the law unmistakably says he is 
entitled to. 

It is respectfully submitted that the decree of the 
court below- should be reversed. 

JACOB N. HALPER, 
Attorney for Appellant , 
Howe Totten . 
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APPELLEES’ ALLEGED STATEMENT OF FACTS. 

Appellees’ alleged Statement of Facts contains in¬ 
accurate and incomplete statements of fact, infer¬ 
ences and argument and should not be relied upon in 
deciding this case. 
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Inaccuracies. 

Appellees on Page 9 of their Brief state that the only 
stated qualifications as real estate experts of James 
J. Lampton and H. T. Wilder (the affiants who sup¬ 
ported this appellant’s contention in the Lower Court 
that the property was sufficient security for the loan) 

were that thev had testified for the District of Colum- 

•> 

bia as experts in condemnation proceedings. In this 
Appellees are absolutely mistaken as will be perceived 
by a reading of the Affidavits of Lampton and Wilder, 
R. 28, 29). As a matter of fact this statement more 
nearly applies to the Affidavit of Beale, the sole ex¬ 
pert of the Appellees, than it does to the Affidavits of 
Lampton and Wilder. On Page 10 of Appellees’ Brief 
they say that Mr. Beale’s valuation is approximately 
five times the gross income from the property which 

amounts to Sixtv-one thousand Dollars. In this thev 

* * 

are also mistaken. 

Incomplete Statements of Facts, Arguments and 

Inferences. 

Appellees in their Brief on Pages 6, 7, 8 and 9 state 
that the grounds for this Appellant’s Motion for Con¬ 
tinuance were that other engagements and his inability 
to communicate with counsel representing him and other 
grounds had prevented proper preparation for pres¬ 
entation of his defense and that this Appellant refused 
to agree to a continuance upon condition that the rents 
be impounded from and after January 15, 1936, and 
infer and argue that this Appellant was refusing to 
agree to reasonable terms. As a matter of fact the 
principal grounds for said Motion were that the cause 
was of such a complicated nature and involved so many 
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questions of law and the examinations of so many 
pleadings that it was physically impossible to prepare 
an adequate defense in the short time between the 
hearing and a retention of counsel (R. 14, 15) and that 
this was true even if counsel had been retained imme¬ 
diately after service of the Bill of Complaint, (R. 46). 
And this Appellant objected to the imposition of con¬ 
ditions on the grounds: that counsel had not had suf¬ 
ficient time to know whether or not such an agreement 
would be detrimental to this Appellant’s rights; that 
the questions of law were too many and complicated 
to allow a fair voluntary agreement to be made as it 
would necessarily involve the determining of the rights 
of parties; that there was no emergencies alleged in 
the Bill to justify the imposition of conditions; and 
that said conditions would bind this Appellant in 
case a Receiver was appointed on any rule to show 
cause even though the present rule be discharged, (R. 
46). Appellees’ alleged statement of facts creates the 
impression because of the portions of the record which 
are therein omitted that this Appellant was failing to 
agree to terms which were as a matter of fact fair and 
reasonable. This is not so and the record shows it. It 
is clear that if an agreement was made to impound the 
rents pending the appointment of a Receiver, it would 
have allowed the Appellees to withdraw the pending 
application, and at a later date hold the rents under 
the agreement upon a decision on a subsequent applica¬ 
tion and a subsequent rule. Consequently this Appel¬ 
lant insisted that any impounding of the rents be con¬ 
fined to an impounding pending a decision on that 
particular rule to show cause which had already been 
issued, (R. 46-48-58) and the final impounding agree¬ 
ment confined the impounding of the rents to a pend- 
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ing of the decision on that particular rule (R. 59). The 
final impounding agreement was therefore not in sub¬ 
stance the same as the terms sought to be imposed by 
Appellees for that reason and also for the reason that 
said agreements reserved the Appellant’s right to 
make claim to the return of the impounded money, (R. 
59). 

Appellees on Page 2 of their Brief say that the 
Lower Court, after ruling that it could appoint a Re¬ 
ceiver in this case, proceeded with hearings in an effort 
to work out an agreement which would protect all par¬ 
ties. This is pure argument and has no place in a 
statement of facts, for there is absolutely nothing in 
the record to show as a matter of fact that the pur¬ 
pose of the Court was to protect all parties. It is re¬ 
spectfully submitted in this regard that a stronger 
inference to be drawn from the record is that the pur¬ 
pose of the Court was to protect what it erroneously 
regarded as the Plaintiff’s rights to the rents from the 
property. 

Throughout Appellees’ Statement of Facts they 
state the Lower Court’s rulings and conclusions. Cer- 
tainlv these rulings and conclusions can not be used as 
a foundation of fact for argument as they are the very 
reason for the appeal and the very subject of the at¬ 
tack made thereby. 

“SITUATION CONFRONTING TRIAL COURT.” 

The Appellees in their statement of the “situation 
confronting the Trial Court” rely on controverted 
facts and rulings. They also rely upon their allega¬ 
tions that the trustees withdrew the property from sale 
because of the pendency of the appeal by Howe Totten 
in the former suit. This amounts to a collateral attack 
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on the holdings of the Trial Court in the former case, 
for Appellees made exactly the same contention in the 
former suit in support of their motion for a rehearing 
(R. 52), which was overruled. Also Appellees rely 
upon the actions of the Trial Court in attempting to 
make the compromise agreements. It is obvious from 
the record that the Trial Court was attempting to 
reach back and take rents and profits which accrued 
and were paid prior to the filing of the bill. Else why 
the statement that the Appellants would make $1000.00 
per month out of the proposed compromise when the 
net income from the property from January 15th, 1936, 
the return day of the rule, to April 30th, 1936, the due 
date of the interest, would be insufficient by $2,300.00 
odd dollars to pay the interest and taxes which accrued 
during that period (R. 64). 

It is a different thing to require a man to agree in 
advance to pay a sum for which he is not personally 
liable and which is not yet due than to require him to 
pay a sum which has already fallen due. Appellants’ 
position in this regard was that the agreement to pay 
the entire instalment of interest should wait until said 
instalment was due, at which time they might be will¬ 
ing to pay said instalment of interest, but that it was 
unfair to make Appellants agree in advance to make 
payments for which they were not personally liable 
and which a receiver, if appointed in the cause, could 
not make (R. 67). 

CLARK VS. BRADLEY. 

That case (Brief of Appellees p. 13) was not to fore¬ 
close a mortgage and on Page 449 this Court of Ap¬ 
peals said: 
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“It is objected * * * that a strong case must be 
made out before a receiver will be appointed; and 
that no sufficient case is made here. As stated in 
the case of Blondheim v. Moore, 11 Md. 365, 374, 
the result of all the cases is that fraud and immi¬ 
nent danger must be proved. Fraud and immi¬ 
nent danger are shown here.” * * 

WASTE. 

In arguing that waste is unnecessary for the ap¬ 
pointment of a receiver the Appellees argue that the 
“Federal Rule ,? authorizes the appointment and cite 
a number of Federal cases in support of their argu¬ 
ment. These cases merely assert the law in the judis- 
diction where the action is brought. 

In Southern Building and Loan Association v. Carey 
(Brief of Appellees 17) the language cited was purely 
obiter dicta for the Receiver was appointed on the 
grounds of non-payment of taxes which constitutes 
waste and the Court held that the money in his hands 
went back to the owner of the fee. 

In Strain v. Palmer (Brief of Appellees p. 19) the 
Circuit Court of Appeals merely followed the ruling 
of the Courts of Xew York State which hold that a 
mortgage gives an equitable lien on rents prior to fore¬ 
closure and sale. This is shown bv the fact that every 
case cited by the Circuit Court of Appeals in support 
of its decision is a Xew York case, except Omaha Hotel 
Co. v. Kountze which is no authoritv whatsoever for 
such holding. Moreover, such holding is entirely in¬ 
consistent with the law in this jurisdiction: (Brief of 
Enoch H. Totton pp. 14 to 19.) 

In Central Trust Co. v. Chattanooga R. <£ C. R. Co. 
(Brief of Appellees p. 20) the mortgage was of rail¬ 
road property, and expressly provide that upon three 


months’ default the trustee had the right to take pos¬ 
session and operate the property or to apply to Equity 
for a receiver to take charge of and operate the prop- 
ertv. 

Mr. Jones in compiling the section on mortgages 
cited in Appellees’ Brief p. 18 evidently overlooked 
the cases cited in this Appellant’s Brief pp. 19-25. 
Also a case holding waste necessary which he himself 
cites in a later part of the same section: 

National Fire Insurance Co. v. Broadbent , 77 
Minn. 175, 79 X. W. 676. 

Boyce v. Continental Wire Co. (Brief of Appellees 
]). 21) is an interesting case which will be discussed 
hereinafter. 

In Central West Public Service Co. v. Craig (Brief 
of Appellees p. 21) the appointment of a receiver by 
the Lower Court was reversed. 

The Central Trust Co. case (Brief of Appellees p. 
21) said that ‘‘accruing interest matured and unpaid”' 
(accentuation ours) takes on the character of waste. 
In the instant case neither interest nor taxes were due. 

APPLICATION OF RENTS TO A DEFICIENCY. 

Appellees argue that the appointment of a receiver 
is discretionary with the trial Court and cite Clark v. 
Bradley Co. (Brief of Appellees p. 13) to the effect 
that the appointment of a receiver is a purely conser¬ 
vative measure for the purpose of preserving a fund 
for the benefit of the persons to whom it may be ulti¬ 
mately adjudged to belong. (Brief of Appellees pp. 12 
and 13.) Then again they argue that the appointment 
of the receiver changes the right to the fund which 
they concede is in the mortgagor until the receiver 
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takes possession. (Brief of Appellees pp. 27 and 28.) 
These two arguments are entirely inconsistent. If the 
appointment of a receiver is purely a conservative 
measure then under what possible theory does the ap¬ 
pointment of the receiver change the title to the rents 
and profits? Xot by reason of the Deed of Trust—the 
Freedman’s Bank case definitely disposed of that 
question. 

In support of their argument that the rents can ap¬ 
ply on account of the mortgage without a deficiency 
decree appellees cited one case only, in which no per¬ 
sonal deficiency decree was rendered or possible, i. e., 
the decision of Boyce v. Continental Wire Co. (C. C. 
A. 7), 125 F. 740. (Brief of Appellees, p. 21.) This 
case is not in point with the instant case because the 
deed of trust expressly authorized the trustee to 
take possession upon default. Upon the filing of 
the bill to foreclose the mortgagor consented to the 
appointment of a receiver. A year later judgment 
creditors of the mortgagor came into Court and when 
upon final hearing the property brought less than 
the amount which the Court found to be due on the 
bonds (the report of sale, showed a balance of 
$60,000.00 due on Appellant’s bonds and the final de¬ 
cree adjudged $148,000.00 to be due on Appellant’s 
bonds) the money was awarded to the judgment credi¬ 
tors. A petition for a deficiency decree was filed, but 
never acted upon. The Circuit Court of Appeals re¬ 
versed the Lower Court, saying that the fruits of pos¬ 
session should go according to the priority of right of 
possession, citing, inter alia, Miltenberger v. Logans - 
port R. Co.. 106 U. S. 286, another case in which the 
deed of trust granted the right to possession, First 
National Bank v. Illinois Steel Co., 174 Ill. 140, 51 
X. E. 200, in which a clause in the mortgage gave a 
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specific right to the rents and profits and the appoint¬ 
ment of a receiver to preserve them. Then the holding 
in said case did not justify the digest thereof in the 
caption. The holding was: 

“But this is not a case in which it is necessary to 

have a deficiency decree (equivalent to a judgment 

at law) under which by an execution the marshal 

may bring outside property into the Court. The 

fund in controversv was already in Court in the 

* * 

very cause in which all the contestants were ap¬ 
pearing”. (emphasis ours) 


Then again this case came up from Illinois and did 
not affect the law of that jurisdiction in cases where 
trust deeds did not authorize possession, for in 1913, 
subsequent to the Boyce case, we have the Illinois Ap¬ 
pellate Court in the case of Owsley v. Neeves, 179 Ill. 
App. 61, in which a receiver was appointed, holding 
that a mortgagee was entitled to have the rents applied 
on account of his deficiency decree where the mortgage 
expressly pledged the rents and profits, but saying:— 


“Where the rents and profits are not expressly 
mortgaged to secure the debt, they, during the pe¬ 
riod of redemption, belong to the owner of the 
equity of redemption, if he is not personally liable 
for the mortgage debt and there is no deficiency 
judgment against him.” 


In Southern Building and Loan Association v. Carey , 
C. C. A. 114 Fed. 288 (Brief of appellees, p. 24), a re¬ 
ceiver was appointed by reason of non-payment of 
taxes for the express purpose of securing the payments 
of the taxes. The property was sold for an amount 
which was not sufficient to pay the full amount of the 
indebtedness and the Lower Court ordered the money 
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paid to Emma A. Carey, the owner of the fee and the 
maker of the trust. The Circuit Court of Appeals 
sustained this order and affirmed the Lower Court. It 
does not appear by the record whether or not any defi¬ 
ciency decree was rendered against Emma A. Carey. 
This Appellant submits that this case favors their con¬ 
tention rather than that of the Appellees, specially 
when it be considered that non-payment of taxes itself 
amounts to waste. 

The appointment of a receiver does not create any 
new lien on the property :— 

“The appointment of a receiver is an equitable 
remedy and has been said to be in effect an equita¬ 
ble execution. This remedv bears the same rela- 

* 

tion to courts of equity that proceeedings in at¬ 
tachment bear to courts of law. * * These 

auxiliary proceedings are merely intended to se¬ 
cure the means for satisfying the final judgment, 
in case the Plaintiff should succeed in the action, 
and thev can onlv be resorted to where the special 
circumstances exist which the law prescribes for 
their institution’ * * *. The appointment of a 
receiver does not create any new lien upon the 
property, and does not give any advantage or 
priority to the person obtaining the appointment 
over other parties in interest”:— 

3 Jones on Mortgages Sec. 1930, p. 411 and 412. 

Pascault v. Cochran , 34 Fed. 358. 

SUFFICIENCY OF SECURITY. 

The onlv allegation of insufficiencv of securitv in the 

* w * * 

Bill was “that the property is insufficient security for 

the debt secured bv said deed of trust under which thev 

* * 

claim” (R. 7). This allegation is a conclusion of law 
and the Lower Court committed reversible error in 
failing to so hold:— 
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“An allegation that the property is probably in¬ 
sufficient to discharge the mortgage debt without a 
statement of the value of the property, is not a 
sufficient allegation of fact to warrant the court in 
appointing a receiver.’’ 

3 Jones Sec. 1948, p. 432. 

In Bank of Woodland v. Stephens, 144 Cal. 659, an 
allegation in a foreclosure complaint that “the mort¬ 
gaged premises are insufficient to pay, and discharge 
the mortgage debt” was held to be a conclusion at law 
and the appointment of a receiver reversed, despite a 
finding by the Court that this allegation was true. 

The rents from the property in the instant case were 
sufficient to pay the expenses, interest and taxes and 
provide thirteen thousand odd dollars per year beside. 

“In determining whether the security is ade¬ 
quate, the proper criterion in respect to city prop¬ 
erty is the rental of it rather than the price it would 
be likely to sell for. The income of improved 
property in large towns is considered a fair test 
as an investment.” 

3 Jones on Mortgages, Sec. 1950, p. 434. 

In Shotwell v. Smith, 3 Edw. (N. Y.) 588 (620), the 
chancellor refused to appoint a receiver in a foreclo¬ 
sure suit of a $12,000.00 mortgage where the rents 
amounted to $1,100.00 per year, (which was more than 
the annual interest), applying the principal above 
stated. 


GENERAL CONSIDERATIONS. 

Appellees have cited and can cite no authority what¬ 
soever giving them the right to plead their own laches 
in allowing the Statute of Limitations to run on the 
notes as a basis for the appointment of a receiver, nor 
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have they cited any authority for the appointment of a 
receiver where the trust deed gives no lien on the rents 
and the statute has run on the notes. In Cone v. 
Combs, 18 F. 576 (Brief of Appellees, p. 21), a motion 
for the appointment of a receiver was denied and one 
of the grounds for the denial was the delay of the 
mortgagee even though it did not appear that any Stat¬ 
ute of Limitations had run. Appellees argue that pres¬ 
ent day conditions favor the appointment of receivers 
and that this Court can take judicial notice of the use 
of reorganization plans. If that is so, this Court can 
also take judicial notice of their abuse, and that the 
trend of present day legislation is toward giving own¬ 
ers a fair chance to refund loans on properties with an 
income more than sufficient to meet expenses. 

This Court can take judicial notice of the fact that 
the real estate market is a rising one and that we have 
just gone through a period of depression and, under 
these circumstances, public policy and judicial opinion 
is, and should be, against a mortgage holder who in¬ 
sists on foreclosure for non-payment of principal when 
his interest and taxes are paid. 

Respectfully submitted, 

1 C. Chester Caywood, 

Daniel Partridge III, 
Attorneys for Appellant Enoch II. Totten. 






